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Membership for those who place a higher estimate upon their 
responsibility. 








Legislative Prospects 


In thirteen states the decent element of the legal profession will strive 
to obtain the enactment of inclusive bar bills in the next few months. These 
states, from left to right, are Washington, Oregon, Arizona, Montana, 
Wyoming, Kansas, Texas, Iowa, Missouri, Michigan, Indiana, Ohio and 
North Carolina. Nobody can foretell the results. The political upheaval 
resulting in bringing so many inexperienced legislators into office in all 
the northern states, and the pressing problems of the hour, make predictions 
unreliable. But no person can deny that the situation affords unbounded 
encouragement for all those who look upon a responsible, competent and 
civilized bar as one of the fundamental needs of modern society. No person 
can doubt that the bars of all the states are on the march. 





Two years ago the judicial council movement was blocked by political 
hysteria. Notwithstanding the fact that in any state a judicial council can 
save vast sums of money for the public and for litigants, to say nothing of 
making life, liberty and property more safe, it was impossible to get a bill 
enacted which involved a modest appropriation—say as much as the ordinary 
legislature wastes every day in its own bungling operations. Proponents of 
these measures should not give up, for it would be a substantial victory to 
get a judicial council without an appropriation. In such a case the council 
could organize, study the judicial system, formulate plans based on their own 
knowledge and the experience in more forward states, and bring about im- 
portant reforms by advising judges and other officials. 





A Curb Bit for Contentiousness 


Where we have judicial responsibility centered in one trial judge, or in a 
small bench, the judge keeps in close touch with the court’s business. He 
is able to see that litigants are not deprived of justice through delay. He 
exerts a helpful influence as a matter of course. 

But in our largest cities it has been more convenient for members of a 
large bench to adopt a policy of laissez faire. Administrative matters 
have been left wholly to unsupervised clerks. The judges have found it 
convenient to know nothing about the volume of litigation, the rate of final 
disposition or the amount of time expended by individual judges. 

This convenient policy, developed in a situation so complex that the 
public could not learn where to lay the blame, has resulted in some cities in 
a breakdown of civil justice far worse than is generally understood. A con- 
siderable percentage of causes die in transit and most of those that survive 
to trial are so maimed that the total result is very largely one of injustice. 
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The effect on commercial ethics is very serious. The court loads the scales 
in favor of sharpers and deadbeats, and an even worse element where that 
form of criminal racketeering known as ambulance chasing exists. 





The classic instance is the supreme court for the first division in the city 
of New York. For two or three years prior to the campaign against am- 
bulance chasers the racketeers were piling up cases on the court’s trial 
calendars at the rate of several thousand a year. One of the first evidences 
of this use of the court’s process by racketeers was an organization of restau- 
rant owners to combat the criminals who were starting fictitious suits. The 
judges of the court, and even the committees of local bar associations, had no 
explanation for the extraordinary growth in the court’s business. The utter 
ignorance of those who should have known what was going on was revealed 
in a report on (or rather, against) commercial arbitration, made to the New 
York County Lawyer’s Association. This report contained the following 
gem of thought: 


“That litigation is far more popular with the general public 
than arbitration is manifest. There is no institution in the City 
of New York of which there is a more ready and growing patron- 
age than our courts. Even with the great delay and expense and 
annoyance and uncertainty of litigation it is practically impossible 
to prevent the public from literally overcrowding the courtrooms. 
They are simply overwhelmingly popular.” 

Then came the deluge. 





But a break in tradition was bound to come when a large city court with 
a sense of responsibility should undertake to shorten the route to trial. It 
came in the circuit court sitting in Detroit through its reference docket in 
chancery matters, and that procedure has since been extended to the law 
docket. The story of pre-trial procedure as evolved in this court, and 
reported on in this issue, is a dramatic one, the more so since we are able to 
compare it with the latest efforts of the English high court to save litigants’ 
time. 

Wherever our large city courts have approached efficiency it has been 
by junking the tradition of disinterestedness—the go-as-you-please policy, 
as Chief Justice Taft called it. This implies a yielding on the part of the 
judges to the necessity for coordinated effort. The judges of any court, 
however large, could do as much, providing only they had the will to serve— 
to earn their salaries. 

There is a world of encouragement in the results already attained. It is 
certain that the responsible direction of litigation to the saving of time and 
money for litigants and for the court has come to stay. Detroit, like Cleve- 


land, will be a clinic for those who seek remedies for judicial sloth and 
indifference. 





We have reached the point where it becomes obvious that a court is 
not doing its full duty unless it has knowledge of the uses to which its process 
is put. This may be considered a part of pre-trial procedure. For over half 
a century the English system has provided that direction of litigation from 
the threshold. Most important is conscious control over process in the 
criminal field, though it appears to have attracted little attention from the 
criminal procedure reformers. The grand jury was evolved for this purpose 
but long ceased to play any considerable role. In another article in this issue 
we report on Detroit’s remarkable criminal court, in which the privilege of 
initiating a criminal prosecution is jealously guarded. 

An ideal for similar responsible control for civil cases has recently been 
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advanced by Mr. George Z. Medalie (in the Federal Juror), who says: 


“There is no reason why so many law suits that ought never 
to have been started should be tolerated even at the beginning, 
nor is there any reason why law suits that cannot be defended 
should be delayed until there is an actual trial... 

“I suppose no one dare suggest today that a law suit might be 
commenced in some such way as notifying the other side that in a 
few days there will be a hearing to determine whether such a suit 
ought to be started and defended and to decide what kind of a 
claim and defense might be considered.” 


Who can say that we may not extend judicial responsibility to the door 
of the court house? We are a people of insistent ideals (however commonly 
mistaken). Once we have made a start with responsible courts, organized 
for economical operatfon, we may go further than as yet seen to utilize the 
rules of procedure solely to advance justice. We believe in a contentious 
system. And to save that ideal we need to confine contentiousness to its 
appropriate field, and not allow it to run away with the whole works. 





Since this is written subsequent to typesetting on the articles concerning 
Detroit’s great criminal and civil courts it is appropriate here to add the more 
recent information that demands are current in that city for the merger of 
these courts. The judges of the civil court, deprived of visiting judges’ aid, 
need assistance, and the criminal court judges have time to spare and are 
willing to aid. Such a merger would tremendously stabilize the criminal 
jurisdiction. Judges need occasional relief from trying criminal cases, and 
the political strain involved therein. All the judges should share in the 
paramount responsibility of maintaining efficiency in criminal court ad- 
ministration. There is yet room for pioneering in our field and Detroit is 
fortunate in having the material for great achievements, the experience, and 
the spirit of willing and accomplishing. 


Third Degree Methods Balked by Detroit Police Head 


We grope laboriously toward remedies. For more than a decade there 
has been sporadic indignation over third degree procedure in police stations. 
The proposal that every person should be presented before a judge for in- 
terrogation promptly, and before he has been questioned, is the obvious 
solution, because it has been employed in countries where torture is abhorred 
with entire success. This examination must not be confused with our pre- 
liminary examination before a magistrate. Our procedure is utterly different 
because it can be used only to test the validity of the arrest. The respondent 
may stand mute. 

Since we have taken no step toward rational procedure, and may not 
for a long time, it is timely to observe that in Detroit physical compulsion to 
extract information has been made impossible under an order of the com- 
missioner of police which order can be adopted in any city on a day’s notice. 
In Detroit the respondent who makes a confession must be taken forthwith 
to a hospital for medical examination. This sensible expedient goes far to 
relieve a scandalous situation. 





We must go further with our pre-trial efforts. We must go 
further in clarifying and settling the issues before these issues are 
brought to trial before a judge and jury. Asa practical matter each 
of us knows how seldom the issues are clearly defined before the 
cases come to trial in the first instance.. Edward R. Finch, Presiding 
Justice Appellate Division, New York City. 
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Short Bar Act for Washington 


Only a Short Step Needed to Provide State of Washington With All the 
Factors Needed for Successful Administration of Justice 


The December number of this Journal con- 
tained a draft act which provided for the inclu- 
sive organization of the lawyers of the state of 
Washington by rules of the supreme court to 
be adopted under authority conferred by the act. 
The idea involved well deserved exposition, not- 
withstanding the fact that the committee of the 
Washington State Bar Association abandoned the 
theory of this draft about the time the Journal 
was issued. The committee decided to avoid all 
constitutional quibbles by changing the draft act 
so that organization could be effected under leg- 
islative sanction only. The short act which was 
substituted deserves serious attention by all in- 
terested readers. It appears to be a little less 
brief than the South Dakota act. Whether it 
meets the situation in any given state as well or 
better may be considered by comparing it with 
the former act, published in this Journal for 
April, 1931. 

A very simple means for organizing is pro- 
vided. It will be observed that explicit powers 
are conferred on the governing board to fix re- 
quirements for admission to practice, subject to 
approval by the supreme court, as well as power 
to investigate and prosecute all causes involving 
misconduct of members. This goes only a step 
farther than the system which has been in vogue 
in Washington for a number of years, whereby 
a bar board, selected by the supreme court, has 
performed these duties. 

The Washington supreme court is vested with 
power to regulate both civil and criminal pro- 
cedure and is assisted in this function by a strong 
judicial council. When the bar shall have been 
organized on an inclusive basis with the ordinary 
power and responsibility of a bar the state judi- 
cature will be in a position to function responsi- 
bly. If justice is then not well administered the 
public will know where the blame lies. As a 
matter of fact Washington has been getting on 
very well. The correction of faults in procedure 
and administration can be taken care of promptly 
under the rule-making power and the bar should, 
in the future, be augmented only by well quali- 
fied practitioners. A good feature of the new 
draft, which appears below,. is in requiring a 
substantial admission fee from lawyers who have 
practiced in other states. 


Washington’s Short Bar Act 


Section 1. Title of Act. This act may be 
known and cited as the State Bar Act. 

Sec. 2. Objects and Powers. There is hereby 
created as an agency of the State, for the pur- 
pose and with the powers hereinafter set forth, 
an association to be known as the Washington 
State Bar Association, hereinafter designated 
as the State Bar, which Association shall have 


a common seal and may sue and be sued, and 
which may, for the purpose of carrying into 
effect and promoting the objects of said Asso- 
ciation, enter into contracts and acquire, hold, 
encumber and dispose of such real and personal 
property as is necessary thereto. 

_Sec. 3. First Members. The first members 
of the Washington State Bar Association shall 
be all persons now entitled to practice law in 
this State. 

Sec. 4. New Members. After the organiza- 
tion of the State Bar, as herein provided, all 
persons who are admitted to practice in accord- 
ance with the provisions of this act, except 
judges of courts of record, shall become by 
that fact active members of the State Bar. 

Sec. 5. Board of Governors. There is hereby 
constituted a Board of Governors of the State 
Bar, which shall consist of the president of the 
State Bar, as an ex-officio member, and of one 
member elected by the active members resid- 
ing in each congressional district now or here- 
after existing in the state. The members of 
the Board of Governors shall hold office for 
three (3) years and until their successors are 
elected and qualified, provided, however, that 
the members of the Board of Governors elected 
to constitute the first board shall, at their first 
meeting so classify themselves by lot that two 
(2) members thereof shall hold office for one 
(1) year only and two others for two (2) years 
only and until their successors are elected and 
qualified. Vacancies in said Board of Gover- 
nors shall be filled by the continuing members 
of the board until the next district election, 
held in accordance with the rules hereinafter 
provided for. 

Sec. 6. State Bar Governed by Board of Gov- 
ernors. The State Bar shall be governed by 
the Board of Governors which shall be charged 
with the executive functions of the State Bar 
and the enforcement of the provisions of this 
act and all rules adopted in pursuance thereof. 
The members of the Board of Governors shall 
receive no salary by virtue of their office. 

Sec. 7. Powers of Governors. The said 
Board of Governors shall have power, in its 
discretion, from time to time to adopt rules 
concerning membership and the classification 
thereof into active, inactive, and honorary mem- 
bers, the enrollment and privileges of member- 
ship, define the officers of the State Bar, the 
time, place and method of their selection, and 
their respective powers, duties and terms of 
office, annual and special meetings, the collec- 
tion, the deposit, and the disbursement of the 
membership and admission fees, penalties, and 
all other funds, provide for the organization 
and government of districts and/or other local 
associations of the State Bar, and provide for 
all other matters, whether similar to the fore- 
going or not, affecting in any way whatsoever, 
the organization and functioning of the State 
Bar. Any such rule may be modified or re- 


scinded by a majority vote of the active mem- 
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bers present at any annual meeting of the State 
ae after such notice as shall be prescribed by 
rule. 

Sec. 8. Admission and Disbarment. The said 
Board of Governors shall likewise have power, 
in its discretion, from time to time to adopt 
rules, subject to the approval of the Supreme 
Court, fixing the qualifications, requirements 
and procedure for admission to the practice of 
law and, with such approval, to establish from 
time to time and enforce rules of professional 
conduct for all members of the State Bar and, 
with such approval, to appoint boards or com- 
mittees to examine applicants for admission, 
and to investigate, prosecute and hear all 
causes involving discipline, disbarment, suspen- 
sion or reinstatement, and to make recommen- 
dations thereon to the Supreme Court and, with 
such approval, to prescribe rules establishing 
the procedure for the investigation and hearing 
of such matters, and establishing county or dis- 
trict agencies to assist therein to the extent 
provided by such rules, provided, however, that 
no person who shall have participated in the 
investigation or prosecution of any such cause 
shall sit as a member of any board or commit- 
tee hearing the same. 

Sec. 9. Active Members’ Fees. The annual 
membership fee for active members shall be 
the sum of five dollars ($5.00) payable on or 
before February first of each year, provided, 
that the membership fee for the year 1933 shall 
be payable not later than ninety days after the 
effective date of this act. The Board of Gov- 
ernors shall have power to increase such fee 
to a sum not exceeding ten dollars ($10.00). 

Sec. 10. Inactive Members’ Fees. The annual 
membership fee for inactive members shall be 
the sum of two dollars ($2.00), payable on or 
before the first day of February of each year, 
provided, that the membership fee for the year 
1933 shall be payable not later than ninety days 
after the effective date of this act. 

Sec. 11. Admission Fees. Applicants for ad- 
mission to the bar upon accredited certificates 
or upon examination, not having been admitted 
to the bar in another state or territory, shall 
pay a fee of twenty-five dollars ($25.00) and 
all other applicants a fee of fifty dollars 
($50.00). 

Sec. 12. Suspension for Non-Payment of 
Fees; Funds of State Bar. Any member fail- 
ing to pay any fees after the same become due, 
and after two (2) months’ written notice of his 
delinquency, must be suspended from member- 
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ship in the State Bar, but may be reinstated 
upon payment of accrued fees and such pen- 
alties as may be imposed by the Board of Gov- 
ernors, not exceeding double the amount of the 
delinquent fee. 

Sec. 13. Only Active Members May Practice 
Law. No person shall practice law in this 
state subsequent to the first meeting of the 
State Bar unless he shall be an active member 
thereof as hereinbefore defined; provided, that 
a member of the bar in good standing in any 
other state or jurisdiction shall be entitled to 
appear in the courts of this state under such 
rules as the Board of Governors may prescribe. 

Sec. 14. Unlawful Practice a Misdemeanor. 
Any person who, not being an active mem- 
ber of the State Bar, or who after he has been 
disbarred or while suspended from membership 
in the State Bar, as by this act provided, shall 
practice law, or hold himself out as entitled to 
practice law, shall be guilty of a misdemeanor; 
provided, however, nothing herein contained 
shall be held to in any way affect the power 
of the courts to grant injunctive relief or to 
punish as for contempt. 

Sec. 15. State Bar Commission. Five (5) 
members of the bar qualified for active mem- 
bership in the State Bar, shall within ten (10) 
davs after the effective date of this act, be ap- 
pointed by the Chief Justice of the Supreme 
Court to constitute a commission which shall 
within ninety (90) days thereafter organize the 
State Bar, and take such steps and adopt such 
rules and regulations for the time being, as it 
may deem necessary to complete the organiza- 
tion thereof as herein provided, after which or- 
ganization, the said commission shall be deemed 
abolished. 

Sec. 16. Repeal. All acts and parts of acts 
in conflict with this act, or with any rule 
adopted hereunder, are from the effective date 
of this act or of any such rule, hereby repealed. 

Sec. 17. Legislative Intent. If any section, 
subsection, sentence, clause or phrase of this 
act or of any rule adopted hereunder, is for 
any reason held to be unconstitutional, such 
decision shall not affect the validity of the re- 
maining portions of this act nor of any other 
rule adotped hereunder. The legislature here- 
by declares that it would have passed this 
act, and each section, subsection, sentence, 
clause and phrase thereof, irrespective of the 
fact that any one or more sections, subsections, 
sentences, clauses or phrases be declared un- 
constitutional. 


The integrated bar with its compulsory membership offers cer- 
tain definite advantages. It enables you to enroll and collect from 


the slacker. 


It gives you the money with which to work. It 


definitely and by statute places responsibility where it belongs. 
Those who pay dues, even by force of law, are apt to become in- 
terested in the work. I think it is now conceded by all that the 
fairest way to raise an army for the common defense is by the draft. 
So the fairest way to meet the common problems of the profession, 
for the good of all its members, is by the draft, which goes under 
the euphemism of Integration of the Bar.—Hon. George T. Mc- 
Dermott, U. S. Circuit Court of Appeals. 











Pre-Trial Procedure in Wayne Circuit 


In Detroit Court Full Co-operation Between Judges and Trial Bar 
Increases Efficiency Under New Practice—Comparison Made 
With “New Procedure” in King’s Bench Division 


In the Wayne County Circuit Court, sitting 
in Detroit, a practice has been developed which 
greatly increases the efficiency of the bench. It 
is essentially a simple thing, but also, in a way, 
revolutionary. It marks a definite departure from 
the laissez faire attitude which has generally 
characterized our superior courts and which has 
a tradition reaching to the remote past. 

The new practice is built around what is called 
the pre-trial docket. There are no calendars in 
this court, but instead various dockets; one for 
chancery, one for law, comprising both jury and 
non-jury cases, one for criminal cases, one for 
appeals from lower courts.* 

The pre-trial docket and practice thereunder 
was begun in the chancery division, as told in 
an article in this Journal for April, 1931. In 
connection with the law docket it has been em- 
ployed since March 1, 1932. In its simplest 
terms it may be described as a method for ana- 
lyzing every case a short time before being 
reached for trial in order to ascertain whether 
it is really ready and to get it into shape if any- 
thing is lacking. The immediate purpose is to 
stabilize the trial call. The value of this is obvi- 
ous. No court can approach real efficiency if 
continuances are obtainable at a late hour. Noth- 
ing else in the realm of civil procedure causes 
as much irritation and loss to litigants, witnesses, 
lawyers and courts as the granting of continu- 
ances in cases on the trial call. 

The question as to whether a court should ex- 
amine files and ascertain the nature and status 
of pending litigation is one as yet little discussed. 
Our courts have not done so traditionally. Until 
the Detroit experiment there could have been no 
expectation that sych important consequences 
would follow. The theory has been that counsel 
should attend to their client’s rights and needs 
and the court has no responsibility except to 
superintend the actual trial. That superintend- 
ence in most of our courts has been narrowed 
down to something formal and technical. In fur- 
therance of the lawyer’s function we have gen- 

1. There is also a “reference docket” in the hands of 
the Presiding Judge, which he characterizes as one upon 
which any matter may appear as a means for saving the 
court’s time. The office of “Executive Judge," held by 


Judge Ira W. Jayne, and referred to in a description of 
this Court’s wor 





1931, has been merged with 
siding’ Judge, now the title of Judge Jayne. The Pre- 
siding Judge and one other judge now handle all chan- 
cery matters, These cases are ordinarily reached in about 
ten days for pre-trial hearing, where they are settled, 
adjusted, narowed as to issue, referred or set for imme- 
diate trial. Final dis is reached speedily in every 
case in which one of the parties requests promptness. 


the statutory office of Pre- 


published in this Journal for April, . 


erally provided discovery as a means for stabiliz- 
ing the calendar, but in most states discovery is 
not on a practical basis and in very few is it 
employed to. the extent it should be, and is. em- 
ployed in England and Canada.?_ In the Michi- 
gan rules adopted in 1931 discovery was put to 
the front, but the bar apparently has not yet 
learned to rely on it. 

As will appear after this explanation the analy- 
sis afforded by pre-trial in the Wayne Circuit 
Court is not identical with discovery. But it em- 
bodies in many cases something analogous to 
discovery and also a number of other features 
which are of inestimable value to the court as 
an interested and responsible agency for promot- 
ing justice. It has helped more to expedite the 
trial of cases in which trial is needed than any 
other expedient that the writer knows of. 


Detroit and London Judges Attack Delay 


And before we are through with what may 
seem a labored and tedious explanation it will 
appear that during the past year or two there 
have been simultaneously in London and in De- 
troit efforts to invent procedure which sorts out 
cases according to their characteristics and in- 
trinsic needs to avoid waste of time and energy 
on the part of all concerned, judges, lawyers, liti- 
gants, witnesses, and so forth. In England the 
result has been adoption of what is called by 
the vague name of “new procedure.” A com- 
parison of the two should be instructive. 

The Detroit judge entrusted with the pre-trial 
docket is Judge Joseph A. Moynihan. Imag- 
ine that you have dropped into his courtroom; 
you find ordinarily fifteen or twenty lawyers pres- 
ent, some with their clients. They are present 
on two weeks’ notice, served in cases which are 
soon to be on the trial call in about twenty 
branches. The judge begins calling a list of 
twenty cases at 9:30 a.m. At 11:00 he starts 
on a list of about fifteen, and at 2:00 p. m. has 
a third list of about fifteen cases. Of the day’s 
list twenty are from the trial docket and the 
rest are cases previously reached and continued 
in the pre-trial procedure. 

It is the duty of Judge Moynihan to find out 
all he can concerning these cases; to ascertain 
whether the cases are alive, to see that the plead- 
ings are settled, to make memoranda of all facts 
that can be stipulated, to make final orders if 
the parties are ready for a settlement, and gen- 

2. Wisconsin appears to be the premier state for use 


of discovery. See “Pre-Trial Procedure in Wisconsin,” 
by Quincy H. Hale, in this Journal for April, 1932. 
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erally to have them stripped for action when 
they leave his hands to go on the trial call. 
Many of these things are done during the course 
of the day. What requires more time must be 
done within two weeks. “There is no monkey- 
ing with this court,” is the Judge’s comment. It 
is in fact a “fish or cut bait” procedure that never 
fails to get a case ready for trial or otherwise 
dispose of it finally. Except that there will in- 
evitably be a few instances when clients will later 
accept offers of settlement. In these few instances 
the cases are ordered back to the pre-trial room 
for disposal. 

The Detroit trial bar has learned to co-operate 
willingly. Usually if counsel for one side is ab- 
sent when the case is called the lawyer present 
is able to report that his opponent is on the 
way, or will appear shortly. Otherwise the one 
present uses the court’s phone to get in touch 
with his opponent. The judge proceeds with the 
next case. 

As counsel present themselves at bar each is 
asked whether he is satisfied with his pleadings. 
The judge has already glanced through the pa- 
pers and learned the nature of the case. The 
time required for trial is then ascertained, so 
that short cases may be selected to fill out a 
day’s work in the trial branch. A memorandum 
is made on a yelllow sheet in the judge’s own 
handwriting, and this memorandum will accom- 
pany the file to the trial room later and will be 
an absolute guide to the trial judge. 

It is surprising how often amendments are 
needed, and in such cases a short time, two or 
three day, will be given, and the case held for 
the day specified. 

In a considerable number of cases the lawyers 
will say that there is a prospect of a settlement 
and then they retire to chambers for consultation. 
The court considers it useful to have clients pres- 
ent. There are naturally many cases, seeing that 
they have been a long time on the docket, which 
look very different when trial is imminent. When 
clients are present and learn from the lips of 
opposing counsel what can be proved against 
them, what is the best offer of settlement, and 
perhaps a suggestion from the court as to the 
law in their cases, they are much more inclined 
to settle. The client usually is less easily con- 
vinced of the value of a settlement than his 
lawyer. 

At the time the writer observed this practice, 
cases on call were a little over twelve months 
from the precipe, which follows that last plead- 
ing and results in placing a case on the trial 
docket. In these troublous times there are an 
unusual proportion of cases in which the defend- 
ant has virtually disappeared in a bankruptcy 
proceeding, or has otherwise indicated insolvency. 
This, in a measure, accounts for the large num- 
ber of settlements. In normal times, and with 
the court virtually up to date in its work, there 
will be fewer settlements. But the pre-trial pro- 
cedure will remain so effective from the view- 
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point of every interest, that it can never be 
abandoned. 

Whatever may develop from this analysis, 
during the two weeks afforded for amendment 
and for stipulation of facts, is entered on the 
yellow sheet, and serves to guide the trial judge.* 

The mere matter of stipulating admitted facts 
is one which more than justifies the analysis. 
Perhaps the largest class of cases are those in- 
volving motor vehicle accidents. In such a case 
the judge will reduce the case to the essential 
disputable allegations, with a few pointed in- 
quiries. 

Ascertaining Facts Before Trial 


“Is there any question of measurements in this 
case?” It appears that there are. 

“You will go to the city engineer’s office to- 
gether then, and get the detailed measurements ?” 
Counsel acquiesce. 

“Any physical examination required? You will 
also get a certificate as to this from the hospital 
doctor?” The lawyers nod approval. 

“Any question as to stoplights? Then go to 
the traffic bureau and get a certificate as to the 
light at the time of the accident. 

“Can you stipulate the reasonableness of hospital 
and doctors’ bills and repair bills? Or the state 
of the weather? 

“Are there any other facts that can be stipulated? 
If not, I will set this down for a week from to- 
day, and hold the files.” 

Sometimes from such questions and answers 
it appears that a declaration must be amended, 
or particulars ordered. Sometimes the first glance 
shows that the case is not actually at issue, and 
this defect is remedied. Or there may be sub- 
stitution of attorneys. 


Trial Bar Co-operates 


The most significant thing probably is the ap- 
parent readiness of counsel to co-operate with 
the court in getting cases ready for trial, includ- 
ing a stipulation of all facts readily provable. In 
these face to face discussions there is not the 
slightest evidence of a bluffing spirit. Sugges- 
tions for a settlement are well received. Often 





8. Samples of the memoranda are as follows: the esti- 
mate of time required for trial is first noted at the top, 
with the case number; then the date, the title of the 
cause, and the names of counsel: 

“It is stipulated and agreed that these causes any, be 
consolidated and tried as one with separate verdicts. Both 
sides satisfied with pleadings as they stand. Dft. to have 
medical exam. before trial. It is agreed to use certified 
copy of verdict of July in Macomb County Court as to 
conviction of certain defendants—names to be supplied. 
Dft. concedes this. Can't be settled.” 

“These cases have been consolidated. Dft. motion for 
more specific bill of particulars denied. Both sides’ satis- 
fied with pleadings as they stand. Parties will try to 
check bill of particulars before trial and concede certain 
items. Possibility of settlement.” 

“Both sides satisfied with pleadings as they stand. Dft. 
will admit the correctness of the amount of money ad- 
vanced but contests on the ground of no liability for wife. 
Can’t be settled.” ’ 

“Both sides satisfied, etc. Both sides have all papers 
from Insurance Company’s office.” ; : 

“Both sides satisfied, etc. Dft. admits execution of 
notes.” 

4. The short cause calendar is a good example of the 
failure of statutory proceedure. It usually sets the mov- 
ing party back after wasting the court’s time. The short 
cause calendar has gone by the board in this court. 
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facts are revealed which oblige a party to change 
his theory of prosecution or defense. And fre- 
quently it appears that two or more cases on the 
docket involve the same parties and transactions, 
in which case Judge Moynihan promptly notes a 
memorandum to the effect that the cases are 
consolidated for a single trial with a separate 
verdict as to each defendant. 

When neither party is ready for early trial 
the case is ordered to the “no-progress” docket, 
where the case may remain for a year, or can 
be returned to the pre-trial docket on motion to 
the Presiding Judge. Every month a list is pub- 
lished, and offered in pamphlet form by the 
clerk’s office, of cases which have been on the 
no-progress docket for twelve months and unless 
cause is shown they are dismissed, thus affording 
a regular channel for cleaning up dead cases. 
Bankruptcy proceedings account for a good many 
cases going on the no-progress docket. 


Room for Saving of Time 


While the writer was in Judge Moynihan’s 
chambers counsel appeared in a case involving 
a claim of $750,000 for faulty construction of 
the Southfield sewer, a million dollar job. The 
big concrete conduit had collapsed. The case was 
City v. Porath, et al., a surety company defend- 
ing. 

“This reminds me of a similar case,” said Judge 
Moynihan, specifying it, “wherein trial was had 
before a judge assisted by two engineers. The 
case was tried just like any lawsuit, but out of 
regular court hours.” 

City Attorney: “My experience with arbitra- 
tion has been unsatisfactory.” 

The Court: “But there was no judge in your 
arbitration cases. What I propose is a regular 
trial, the engineers, one appointed by each side, 
to serve virtually as friends of the court. 
record is made for the supreme court. It is not 
an arbitration. The trial will be just as though 
it were in court. Otherwise (evidently meaning 
with a jury) this case will take three or four weeks 
of the court’s time. I will give you seventy-two 
hours to file an amended answer, or the original 
answer to stand.” 

It was further explained that each side would 
pay for his engineer but the stenographer’s fees 
would be saved. 

Counsel studied this proposal. 

Mr. La Joe (for defendant): “I can see that a 
great deal of time would be saved.” And finally: 
“I’m sold on that.” 

The matter was left with apparent willingness 
of both sides to accept the shorter method, after 
a consideration of the pleadings. 

Cases involving assult and battery and slander 
were consolidated and an agreement made to ac- 
cept the certified copy of a jury’s verdict in the 
-criminal case for assault and battery trial in 
Mt. Clemens. This matter was arranged in about 
one minute. 

Probably fifteen minutes were devoted to a 
claim for $1,000 arising from an assault upon 
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plaintiff's wife by a married couple and their 
son and dog. 

The Court: 
in this case?” 

Plaintiff’s attorney: 
case.” 

Defendant’s attorney: “I cannot agree to more 
than $300 damages. We are entitled to a bill of 
particulars as to the allegations against each of 
the three defendants.” 

Plaintiff’s attorney: “There was concert of ac- 
tion. The liability is indivisible.” 

Court: “Was the attack upon both plaintiffs?” 

Plaintiff's attorney: “No. Charles Frank, the 
husband, only sues for damages for the loss of 
his wife’s time as wife and mother.” 

After further colloquy the plaintiff suggested 
amendment to get the correct names for the sev- 
eral allegations. Inasmuch as defense counsel 
was not certain as to the names of father and 
son it was agreed that names could be amended 
on trial if found necessary and this was entered 
on the judge’s memorandum. As to particulars 
the woman who had been attacked by three and 
their dog told her story briefly. 

Wife: “The boy struck me first, and then all 
together. And the dog tore my dress.” It ap- 
pears the dog’s attack had been voluntary. 

Court: “Now can’t you agree on a settlement?” 

Plaintiff’s attorney: “This woman suffered a 
miscarriage as the direct result of the assault.” 

Court: “No permanent injury is set up in the 
declaration. There will be no need for a med- 
ical examination then. Now are both sides satis- 
fied with the pleadings ?” 

Plaintiff's attorney, to woman client: 
you feel now?” 

Woman plaintiff : 
I’m dizzy.” 

Plaintiff’s attorney: “I shall have to ask leave 
to amend my declaration.” 

Court: “Permitted. You don’t want to get into 
the, trial and find the declaration insufficient. I'll 
give you a week.” 

Defendant’s attorney: 
swer?” 

Court: “Twenty-four hours, or your original 
answer will stand if no new one is filed.” 

Court: “Are defendants solvent?” (Their coun- 
sel shrugs his shoulders by way of reply.) 

Court, to plaintiff’s attorney: “What will you 
do for collection?” 

Plaintiff’s attorney: “T’ll put them in jail.” 

Court: “You can’t jail the woman. And you'll 
have to pay the board.” 

In the next case it appears that all but $35 
has been paid on a settlement and the defendant 
needs more time. 

Court: “I'll give you one month—and then 
judgment,” 

A Bank President’s Sorrowful Case 

The next case illustrates the uncertainties of 
present day litigation. It is a suit on a note for 
$11,053.92 given by the president of a Detroit 
bank who was sentenced to ten years’ term of 
penal servitude. His case was appealed. 

Court: “Will you consent to judgment,” ad- 


“Have you considered a settlement 


“This is a meritorious 


“How do 


“Quite well now, but at times 


“How much time for an- 


dressing defendant’s attorney. 
“No, but I will not appear.” 


Answer: 
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When the court’s gentle efforts to bring about 
a settlement fail there is sometimes the satisfac- 
tion of finding later that the parties wished they 
had agreed. In one instance, there were two ac- 
tions against a defendant, and two by the defend- 
ant against the plaintiff. Judge Moynihan, after 
the cases had been analyzed, suggested giving 
mutual releases. But, since one side stood out, 
preparation for trial was made. Depositions were 
taken in New York and a witness was brought 
from California, and finally the score stood at 
seventy-five dollars damages—and costs. 

The court has been rapidly reducing the time 
between praecipe and trial. In a little over two 
years’ delay has been reduced from three and 
one-half years to less than thirteen months. The 
first big improvement was in mechanics’ lien cases, 
coming soon after the office of executive judge 
was created. For a long time these cases, and 
all other chancery cases, have been tried without 
delay. Then came a clean-up of cases appealed 
from justices and from the Common Pleas Court. 


These matters are explained at length in the pre- 
vious article. 


Early Trial for Willing Party 


Great assistance to litigants has also come 
through an order which permits of early trial in 
every case in which the moving party is willing 
to waive the jury. This means that the guar- 
anty of jury trial no longer serves as a stay of 
proceedings for litigants who have no real case. 
Under this rule any litigant can get his case on 
the trial list promptly. ~His opponent has still 
his right to jury trial, but no chance to use this 
right as a shield against liability. 

The settlements effected in pre-trial hearings, 
as has been stated, are doubtless larger than nor- 
mal due to insolvencies. The record is interest- 
ing. The following figures tell the story: 


EN Bi dio agate wa eh ahd Piles 96 
DT hivesecivsceeayasaneens 125 
ESSE EO eeeri rrr ea 99 
DED (eo aieh ints ieeaee een 75 
SE Ate dcidxbheanehanante 7 
SN kc veceuses seucto ws 32 
ES oie Urged eas bee bee 80 
NE ons wae pa okaee 96 
I i carson id gatetihtrac inate 177 

WE triskaxacbicedaanenne 737 


Conciliation Branch Merged 


The court, as previously reported, established 
conciliation procedure on Sept. 15, 1930. Coun- 
sel were invited, as rapidly as cases were at 
issue, to appear if willing and discuss the possi- 
bility of a settlement. This resulted in consider- 
able saving, but after the pre-trial procedure was 
developed there was no need for these invita- 
tions. Now all cases come automatically to a 
judge where there is opportunity to effect a set- 
tlement. 

No mention has been made of the sanction for 
this procedure. The rules naturally provide that, 
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if the defendant ignores the pre-trial call, judg- 
ment will be taken; and the judgment will not 
be reopened except on payment of costs. Non- 
suit is the penalty for plaintiff’s failure to appear 
and reinstatement is conditioned on payment of 
costs. Formerly lawyers were gallant enough to 
waive such penalties, but not now. This may be 
the beginning of a wholesome custom. It has 
the effect now of making defaults comparatively 
rare. 

While counsel now accept costs they still are 
courteous in waiting for the appearance of oppos- 
ing counsel. They are of course entitled to the 
order of non-suit or default judgment summarily, 
but display a courteous patience. 

Besides the cases settled, amounting to ar av- 
erage of 73.7 cases for the first ten months, there 
are other settlements effected after cases have 
been put on the trial call, not included in the 
count. 

A surprising fact is that this work does not 
require all of one judge’s time. Judge Moyni- 
han also takes his share of the criminal cases and 
of Saturday morning motions. It is apparent, 
however, that the number of these miscellaneous 
motions is much reduced under the new practice. 

When a settlement involves installment pay- 
ments it will be nursed along until the claim is 
satisfied or plaintiff loses his patience and asks 
for judgment. While the -practice is one that 
has “teeth,” it is sufficiently flexible to adapt it- 
self to every special need. 

Before this practice was instituted the court 
had done much to stabilize the trial call by re- 
ferring all motions for continuance to the Pre- 
siding Judge. Counsel found they could reduce 
the number of applications for time when every 
motion was heard by a single judge whose only 
interest was in seeing that the court’s time was 
not wasted. This practice is retained but with 
still few requests for continuance. 

A court that can control continuances is a 
court that can get its work done. In Detroit 
more than one continuance by consent is never 
allowed, except that there be a second if the cli- 
ents sign the stipulation. This is a rule fair to 
all which abolishes undeserved continuances. Per- 
haps the most remarkable element is the acqui- 
escence of the bar, which shares the credit for a 
great accomplishment. And under the court’s 
rules pleadings are perfected in fifteen days. 


The More Important Benefits 


The advantages of this pre-trial procedure to 
the court and litigants is obvious. It would be 
hard to list all the benefits. Among the more 
important are these: 

The issues are narrowed; the cost of produc- 
ing evidence which logically ought not to be 
contested, and the time of the court, are saved. 
This alone goes far to meet the criticism that 
our procedure is over-contentious. It inculcates 
better habits and better manners on the part of 
trial lawyers. It inculcates a reliance on the 
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courtesy and the integrity of opposing counsel. 

The check-up on cases is worth a great deal 
to trial lawyers. Preparing for trial, so much 
insisted upon, is of lessened value if trial is to 
come a year or two later. The time spent in the 
pre-trial room is usually worth a good deal to 
both sides. When the court shall have cleaned 
up all old cases, and pre-trial procedure comes 
close after issue, there will be less of this virtue, 
but the practice will justify itself in various 
other ways. 

When there are no longer delayed cases (mean- 
ing cases in which one party is anxious to get to 
final disposition) the pre-trial procedure can 
serve, where needed, to afford something very 
like summary procedure. Not quite so summary, 
but of great value because not confined by hard 
and fast rules to specific kinds of cases.* 

So long as there is delay the rule permitting 
immediate trial to the litigant who is willing to 
waive jury trial is the best solution of jury trial 
delay and congestion that has ever been evolved. 
It protects the moving party against the common 
evil of being deprived of justice because the 
court is in arrears and must take cases in the 
order of reaching issue. It does not mean that 
there will be no jury. The party forced to trial 
can still have his jury, the fee for which is only 
four dollars. What it does mean is that a jury 
demand cannot be employed to stall off a just 
claim. This is the long needed solution of the 
greatest evil in our civil practice. When jury 
trials may be tried promptly at the instance of 
one party the curse of jury demands for stalling 
is wiped out. In Detroit this may account for 
the fact that the First Report (1931) of the 
Michigan Judicial Council showed that sixty-five 
percent of the law causes were tried in Wayne 
County without a jury. Some waivers naturally 
come when counsel find out what judge is to try 
their case. The loss of the nominal fee of four 
dollars is trivial, and there is no temptation for 
the court to impose a heavy fee as a deterrent 
to the frivolous demand for a jury. 

As has been said, the pre-trial procedure was 
evolved from the chancery practice in this court, 
and the conciliation procedure. All the chancery 
causes, including liens and divorce cases, are dis- 
posed of without delay: by the presiding judge 
and one other judge, assisted by salaried referees, 
and this in a county with a population of nearly 
two millions. The assistance given to the bench 
of eighteen by visiting judges is equivalent to 
the use of six full time judges. When it is un- 
derstood that the court has felony cases arising 
outside of the city and appeals from all lower 
courts in both civil and criminal cases and all 
nisi prius civil jurisdiction for the city and 
county, it appears that its highly developed meth- 
ods for utilizing the time of judges constitute a 
great triumph for this bench. 

There has not been, and cannot be, undue 
haste in the trial rooms. The increased effi- 
ciency derives from preventing needless waste 
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of time. The rule which permits the judges to 
examine jurors on the voir dire saves time and 
much useless wrangling. The power of the judges 
to advise juries as to the facts (in cases involv- 
ing a general verdict) serves to curb overconten- 
tiousness and unfounded argument. It need be 
used only sparingly to render a great service. 


Economy May Lead to Court Unification 


Compared with Los Angeles’ fifty superior 
court judges and Chicago’s quota of about fifty 
judges of superior trial jurisdiction confined to 
civil calendars the allotment of eighteen to 
Wayne County seems most economical. It is a 
fact also that the use of visiting judges affords 
far more economical service than by an addition 
of regular judges. With the aid of about six 
visiting judges steadily employed, who otherwise 
would be virtually idle, the Wayne County Cir- 
cuit Court has been rapidly approaching the time 
when there would be no live case awaiting trial. 
The criminal work. has of course always been 
given precedence under the rules. But notwith- 
standing all this the Wayne County board refused 
to appropriate for the use of visiting judges for 
the current year. And, although the judges of 
the court had the power of mandamus and good 
practice on their side, they decided, reluctantly, 
to yield. They may be able to prevent slipping 
back until such time as county finances permit 
of a return to a sane practice. They cannot do 
more, apparently, to take up slack, by inventing 
time-saving procedure. 

It has been proposed that the judges of the 
Recorder’s Court (concerning which see the arti- 
cle in this number) assist the Circuit Court. 
They say that with a reduction in crime and 
efficient methods, they can do this even if the 
legislature abolishes their annex of two traffic 
court judges. But this will require time for leg- 
islation, since the Recorder’s court system rests 
on statute and its judges have no civil jurisdic- 
tion. 

This situation then has revived the ideal of 
merging the two courts and having the ten Re- 
corder’s court judges appointed to the Circuit 
Court. While this would give early assistance 
to the latter, it would immeasurably aid and sta- 
bilize the criminal court, permitting of an inter- 
change of judges for civil and criminal work, 
and relieving the judges at times ftom the politi- 
cal stress involved in work which brings them 
only unpopularity. Almost no individual wins 
a case in the criminal court. This makes the 
chance for reelection of a judge precarious. 

The formal rule under which the Wayne 
County Circuit Court has developed its remark- 
able efficiency is number thirty-five of the revi- 
sion of 1931, made by the Supreme Court, as- 
sisted by the bar and the Judicial Council. It 
provides that calendars in Circuit Court shall be 
made up in the following order: “Criminal cases; 
jury civil cases; non-jury civil cases; chancery 
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cases, causes in which no progress has been made 
for more than one year.” But in counties hav- 
ing “a population of 100,000 or more the fore- 
going shall not apply, but it shall be the duty 
of the judges of such circuit courts to classify 
cases and to make regulations governing the cal- 
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endar and the calling and setting of cases for 
trial, and the dismissal of cases in which no 
progress has been made for more than a year. 
Criminal cases shall always have precedence.” 

It is submitted that a large city court without 
rule-making power is in a bad way. 


“New Procedure” in King’s Bench Division 


As mentioned in the foregoing article the judges 
of the Wayne Circuit Court and the judges and 
rules committee of the English Supreme Court, 
were engaged during the same months in work- 
ing out methods for expediting litigation. In 
Detroit the purpose was especially to stabilize 
the trial call so that judges could be kept stead- 
ily at work. We have seen how the procedure 
there adopted has served a variety of purposes 
and will continue to be effective when there are 
no congested dockets. 

Parliament appears determined not to increase 
the number of judges serving in the King’s Bench 
division of the High Court, which has the trial 
of common law cases, and felony cases not dis- 
posed of by magistrates and inferior courts, for 
all of England and Wales. Judges served long to 
keep abreast of the work, but despite admirable 
pre-trial procedure and swift work in the court- 
room, the division finally succumbed to the tide 
of litigation, till it required about a year and a 
half to reach trial. Criticism of this, and of the 
cost of litigation, became vociferous. The bench 
could not reduce barristers’ fees so it set to work 
to shorten the time before trial and to afford 
early trial for certain kinds of cases. The name 
“new procedure” was adopted for the practice 
under rules which took effect May 1, 1932, and 
were modified August 1. 

It was a fortunate thing that Professor Robert 
W. Millar visited the London courts in the past 
summer and there obtained full information con- 
cerning the new procedure, which he set out in 
an article entitled The New Procedure of the 
English Rules, in the Illinois Law Review for 
December, 1932.1 To this article and its refer- 
ences all interested readers are referred, but an 
attempt will be made here to explain the general 
nature of the reform. 

A feature of English procedure which has been 
viewed with jealous appreciation in our country 
ever since Thomas Leaming published his book, 
A Philadelphia Lawyer in the London Courts, is 
the summons for directions, under which masters 
of the High Court direct the pre-trial procedure. 
By this machinery the court recognizes its re- 
sponsibility as an active agent in promoting jus- 
tice. The masters are kept busy in superintend- 
ing | pre-trial steps, the settling of pleadings, dis- 

es "Professor Millar is Professor of Law at Northwest- 
ern University, and is the recognized authority in the 
history of Continental procedure, and modern English 
and Scottish procedure. Cole of iil in drafting the 


ae Society’s Rodel ° of civil procedure, pub- 
ished as Bulletin XIV, 


covery, inspection, admissions, and mode and 
time of trial. 

But it can be said also that while the principle 
is of inestimable value the actual operation came 
to be somewhat perfunctory. So when the Judi- 
cature Society drafted its model code of proce- 
dure, on the advice of Mr. Samuel Rosenbaum, 
who had spent two years studying the English 
system, no attempt was made to incorporate the 
master’s practice.? 

The masters continue as before, under the new 
procedure, but in certain cases, apparently those 
of a commercial nature, more expeditious meth- 
ods are adopted and they are in the hands of 
judges of the High Court, sitting “as in cham- 
bers.” Each step in the exchange of pleadings 
and in discovery is shortened, if only by a few 
days. Two such judges are assigned to this work 
and the cases are tried before the judges who 
have directed the pre-trial procedure.* That 
saves time which might be lost in appeals from 
the masters. There is also restriction of the right 
to trial by jury. 

Of common law cases available to the new 
procedure there are excluded by the rules all 
actions for libel, slander, malicious prosecution, 
false imprisonment, seduction, breach of promise 
to marry, actions in which fraud is alleged and 
actions “which by reason of their complexity or 
other circumstances are unsuitable.” If a mis- 
take is made under these general limitations the 
judge can transfer the case back to the ordinary 
lists. It has already been held, however, that 
the fact that a case may require a prolonged 
trial does not in itself exclude it from the new 
rules. 

Under a long established rule common law 
cases are subject to trial by jury if demanded. 
This right is abridged by the new rules, the use 
of the jury being in the discretion of the judge. 
The possibility of saving time is doubtless recog- 
nized, as well as the impropriety of subjecting 
intricate issues to a jury. This change led to 
objections in the House of Commons, but the 
advantages involved sufficed to prevent parlia- 
mentary repeal. 

Another strong feature was incorporated in the 
new rules, that of an agreed waiver or limitation 
of appeal. The moving party surrenders his right 
to appeal and his opponent must say whether he 
reserves his right of appeal or not. 

2. Of the Philadelphia Bar; author of the Rule-Mak- 
ing Authority in the English Supreme Court. Mr. Rosen- 


baum also pacnegeee in drafting the Judicature Soci- 
ety’s model code of civil procedure, Bulletin XIV, A. J. S. 
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Flexibility, a notable feature of English prac- 
tice, is preserved by the provision that the judge 
may transfer any case to a master in his discre- 
tion, as well as hold that it is unsuited to the 
new procedure. 

Professor Millar points out that the new pro- 
cedure leaves the summons for directions and 
control by masters prior to trial for all cases 
not considered to be adapted to the new meth- 
ods. Nor is there any invasion of the procedure 
for summary judgment under Rule XIV, whereby 
the plaintiff may test defendant’s right to trial 
on his answer, and may get a judgment on the 
pleadings and without trial. 

Effective and rational as this procedure is we 
have had no instance of adoption except in the 
Municipal Court of Chicago, which court, under 
its broad rule-making power, adopted the English 
rules governing pleadings. The summary judg- 
ment procedure is a counterpart, apparently, to 
the historic demurrer, and tests the sufficiency of 
the facts alleged in defense. For this purpose 
verified pleadings are required. The effect in the 
Chicago Court of verified pleadings is to stifle a 
world of litigation. Reputable practitioners re- 
fuse to file an answer which is false or insuffi- 
cient. The result is judgment on return day in 
many of the largest claims, which accounts for 
the vast total of judgments in this court. 

Owing to the fact that the King’s Bench divi- 
sion is not at all times represented by a judge 
outside of London the new procedure is not else- 
where applicable except in Manchester and Liv- 
erpool, where there are “district registries.” In 
all cases the new procedure is instituted by either 
party whose solicitor files a certificate that “in 
his opinion the action is fit for the new proce- 
dure” and waives appeals. 


Expert Witnesses Limited 


Another provision of the new rules is that the 
judge may in his discretion “order that no more 
than a specified number of expert witnesses may 
be called.” This seems to be finally a solution 
of the vexed question of expert witnesses, which 
never can be solved except through discretion 
exercised by an independent court. 

Before quoting Professor Millar’s appraisal of 
the innovations it should be noted that Presiding 
Judge Ira W. Jayne of the Wayne County Cir- 
cuit Court, was also in London last summer 
studying judicial administration. He had just 
seen the pre-trial procedure proving its worth in 
Detroit and was in a position to compare the two 
lines of attack. 

Judge Jayne reports that there was a rush to 
take advantage of the new procedure. At first 
two judges were assigned to these cases, but a 
third had be added. For many cases this pro- 
cedure lowered the barriers to prompt trial. It 
appeared that the work performed in lieu of 
masters was no considerable burden, so that the 
time given by these specially assigned judges 
will probably be more effective than formerly 
and the court will have an improved chance to 
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meet its expectations of prompt trial. Mean- 
while commercial cases are favored while the 
category of old-fashioned tort cases are languish- 
ing. 

Here we return to Professor Millar’s commen- 
tary: 

“The new procedure judge may do anything that 
may be done in the ordinary procedure by court 
or judge (including the master) in the end of 
preparing the action for trial. . . .. Thus, just as 
the master in the ordinary procedure, so the judge 
in the new procedure regulates particulars, dis- 
covery and inspection of documents, interrogatories, 
admissions of fact, and other like matters, but 
with a hand that the new rules strengthen in cer- 
tain of these regards... . 

“The American visitor to the white-spired build- 
ings in the Strand, to whom it has fallen to ob- 
serve with professional eye the conduct of proce- 
dure matters, cannot fail to be impressed by the 
effective way in which speed and certainty of pro- 
ceeding are reconciled with a careful husbanding 
of the really substantial interests of the party. . . 

“It is to be noted that the new rules, and par- 
ticularly the provisions relating to the summons 
for directions, represent, for one thing, an appli- 
cation of what Continental procedural science 
calls the principle of immediacy, in so far as they 
make ,provision for the personal supervision of 
the judge over the preparatory stage of the case. 
. . . Mr. Justice Swift [designated] the new pro- 
cedure as one in which ‘the system of the com- | 
pulsory pilot had been adopted. An action in the 
new procedure list,’ he added, ‘was guided and 
shepherded from the writ to the judgment so that 
it was neither delayed itself, nor delayed other 
actions.’ (And Justice. Mcnaghten ruled that not- 
withstanding express provision in the new rules, 
he would not allow actions to be extended by con- 
sent, and Mr. Justice Swift also adopted this 
ruling. ) 

“The suggestion that the new procedure should 
be made compulsory instead of optional, does not 
seem likely to be carried into effect in the near 
future. This, to be sure, would be an entirely 
natural evolution. History affords frequent in- 
stances of the summary procedure becoming the 
ordinary one.” 


Similarity, With a Difference 


There appears to be a fundamental similarity 
between the efforts of the Detroit and London 
Courts to discharge their functions. Both courts 
were in arrears. While the Detroit court could 
profit indefinitely by the use of visiting judges, 
and might even have reduced its accumulated 
load of work, it chose to increase accomplishment 
to the limit of its numbers. 

Both courts relied on what Professor Millar 
calls the principle of immediacy. They took in- 
ventory of their work and devised means to re- 
lieve the more deserving causes at once while 
hoping to clear up all arrears through economies 
of time. The “compulsory pilot” was in com- 
mand. 

Both courts attacked undeserved continuances 
and the English court went farther than their 
rules to stabilize trial lists. Both courts impose 


some conditions upon litigants: in order to get 
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immediate trial the moving party has to show 
good faith in Detroit by waiving jury, but there 
still may be a jury on demand previously made 
by the opposing party; in London the judge re- 
serves the right to try without a jury; in London, 
also, the moving party shows good faith by waiv- 
ing rights to appeals, and the opponent waives 
unless he makes an express reservation. In De- 
troit appeal is unrestricted. 

It may eventually appear that something is 
gained in England by having a judge try the 
cases which he has “shepherded” to the stage of 
trial. There is immediacy here. The English 
practice is subject to evolution and may become 
compulsory in one form or another, depending 


on the nature of the cases involved. The Detroit 
practice in its essentials is compulsory and will 
so continue, as to chancery and common law 
cases, jury and non-jury, tort and contract. 

There is in both instances the flexibility af- 
forded by rule-making power and administrative 
control vested in a bench which is responsive to 
public interests. 

There remains a great difference—that arising 
from two modes of judicial selection, in one case 
by the lord chancellor, in the other through a 
series of cataclysmic primaries and elections. If 
the two courts get together on the selection prin- 
ciple it will not be through a change adopted by 
Parliament. 


Detroit Court Solves Bail Problem 


New System Yields Miraculous Results—Recorder’s Court, the Only Unified 
Criminal Court in the Country, Also Solves Jury Problem 


Amid the welter of talk about crime Detroit’s 
unified criminal court stands out as the one 
solid rock of achievement. If there were no 
such court there would be a demand for it. 

It took lawyers a long time to realize that the 
greatest failure in law enforcement is failure to 
apprehend the criminal before he has time to 
commit more offenses. However important this 
matter is, it lies outside our range of discussion. 
It has taken lawyers far too long to learn that 
the failures of justice are not mainly those in 
the field of procedure. There are now even 
some teachers of criminal procedure who realize 
that trial procedure as it exists in most jurisdic- 
tions has been blamed unduly for failures of 
justice. The same procedure in competent hands 
gives good results, but those cases never reach 
the supreme court reports where most of the 
writers and reformers make their studies. Pro- 
cedural reform has been blown into a vast bal- 
loon; reformers should have been studying the 
work of the trial courts that never is subjected 
to review, sometimes because the state has no 
right to appeal. 

All will agree that with first class personnel 
and organization good results can be obtained 
in the trial courts with traditional procedure. 
They should understand also that where reform 
is most needed we lack good organization, and 
that without this fundamental their reformed 
trial procedure will be of little avail. 

And if they study the few existing courts 
which have good personnel and good organiza- 
tion they are likely to believe that the reform 
of trial procedure is of only the slightest relative 
importance, a matter which will readily take 
care of itself when the right environment is cre- 
ated. 

This article will not go into the matter of 
judicial selection. It is hung on an outstanding 
instance of judicial organization. 


In every large city the criminal jurisdiction 
should be merged in a single court organization, 
as was done in Detroit in 1920. Outside the 
larger cities judicial responsibility in the criminal 
field can be organized and unified by giving su- 
perior court judges power to appoint magistrates 
and direct their work. These magistrates are to 
be assistants to the judge and serve at his pleas- 
ure; they are to perform just such parts of the 
work as he chooses to delegate to them. They 
may be either lawyers or laymen, but if laymen 
they should serve without pay and there should 
be enough of them, as in England and Wales, so 
that service will never be oppressive. 

Would it not appear reasonable that superior 
court judges should be permitted to appoint, or 
at least nominate, such magistrates to have the 
jurisdiction of justices of the peace, and to work 
under the judge’s superintendence in their com- 
munities in competition with the justices, whether 
the latter be salaried or paid by fees? That 
might in some states involve no constitutional 
difficulties and afford immediately, at no expense, 
a co-ordination of misdemeanor. and felony juris- 
diction. 

The criminal court in a large city, though uni- 
fied, should not be a frontier outpost in the war 
against crime, a separate part of the state’s ju- 
dicature. It should not be dependent upon local 
politics. It should, of course, be part of a uni- 
fied metropolitan district court which has de- 
partments and organized administration. Then 
there could be an exchange of judges, which is 
occasionally helpful, and which would make the 
criminal court, with all the stresses that in- 
volve it, as strong as the entire metropolitan 
court." Even more, the metropolitan court 


1. In the case of Detroit’ the best that could be done 
was to unify the tribunals in the criminal field. Nor was 
it possible to provide a safe way for the selection of 
judges, nor security of tenure. The amazing successes 
of this court have been made despite appalling handi 
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should be an integral part of an organized and 
managed state judicature, as strong as the state 
itself. To use a word which means a good deal 
in Chicago, society has been merely “paltering” 
with crime. But Detroit has made a wonderful 
beginning. 

In every large city the gap between the inferior 
and the superior criminal courts has been a dark 
alley—or shall we say a sort of purgatory—where 
felony cases and appeals stagnate. Where grand 
jury procedure is retained in full rigor further 
opportunity is given for delay and for buck pass- 
ing. It is absurd to expect the best service from 
judges while we keep them in separate compart- 
ments and deny the abler of them the fullest 
scope of jurisdiction. There is no need for any 
judges who do not qualify as “abler.” It should 
not be beneath the dignity of a superior court 
judge to supervise in his district the administra- 
tion of criminal justice in the cases which we 
rate as least important. No judge should be so 
dignified that he cannot give his service where 
needed in the heroic job of protecting society 
against delinquency.” 


Origin of First Unified Criminal Court 


Detroit’s unified criminal court retains the 
name of one of its component parts—the Re- 
corder’s Court. Shortly after the war the citi- 
zens of Detroit addressed themselves to the vital 
problem of curbing crime. They found their 
court machinery working in a scandalous way 
notwithstanding the efforts of some of the judges 
serving in four separate tribunals. 

The Recorder’s court, which had two judges, 
was given all criminal and quasi criminal juris- 
diction and the three police court judges were 
made members of the Recorder’s court, together 
with two additional judges. At a later time the 
judicial force was increased from seven to ten, 
and still later two judges were added with juris- 
diction only in traffic cases. This last amend- 
ment was inconsistent with the theory of equal 
powers and unified responsibility.’ 

The new court made a marvelous record from 
its first day. The environment in which it has 
existed and established records is about as diffi- 
cult as any in the world. Its territorial jurisdic- 
tion is that of the City of Detroit, but does not 
include two independent municipalities which are 
encysted, like islands, right'in the middle of the 
city. These municipalities, separated from the 
city only by imaginary lines in the middle of 
certain streets, have their own courts and police. 

The law creating the unified court was a com- 





caps. Readers who appreciate the tremendous political 
pressure under which all city officials work and live 
will understand that if the unified criminal court were 
a department of a court having all local.civil and crimi- 
nal jurisdiction, with suitable management, it would be 
easily: possible to relieve judges from most of the political 
strains they are subjected to in the political field. It is 
important to have expert judges in criminal courts; it 
is equally important to have judges who are independent 
A fairly complete story of the Recorder’s Court appeared 
in this Journal, vol. xiv, 6, 180. 


2. Judges are only human in wanting to limit their 


promise in respect to administrative control. 
An interesting proposal at this time is that the 
state judicial council should designate the judge 
of an organized court who is to exercise admin- 
istrative powers. No test has been made yet of 
this theory. Administrative control there must 
be, it is certain, for such a court has a number 
of administrative departments and many non- 
judicial agents. The best principle appears to 
be that the judges concur in the selection of one 
of their number who is best qualified to man- 
age the business of the court, and that there 
should be willing cooperation on the part of all 
the judges to perform the work for which they 
are individually adapted, whether by experience 
or by special talents. This of course implies a 
high conception of duty on the part of a ma- 
jority of the judges. 


What the Executive Judge Does 


In the Recorder’s Court the judges some time 
ago settled upon an operative plan which is 
yielding excellent results. They agreed that one 
of their number, Judge W: McKay Skillman, 
should be known as “executive judge,” and as 
such should co-ordinate a great deal of adminis- 
trative detail. The duties of the executive judge 
are numerous and varied. A constant check 
must be kept on all the court’s branches, such 
as the probation department, the clerk’s office, 
the psychiatric clinic, and so forth, so that there 
may be early response when either system or 
procedure shows any defect. This amounts also 
to a constant test of the law in relation to actual 
experience. Aside from effecting the minor cor- 
rections needed, the executive judge keeps in 
touch with developments in criminal justice 
throughout the country in an endeavor to learn 
what changes can be made to improve the court’s 
efficiency. When a change of rule or policy ap- 
pears desisable the executive judge brings the 
matter to the attention of the bench, for a full 
discussion of his recommendations. The notable 
improvements effected since the office of execu- 
tive judge was created arose from this supervi- 
sion and study. The office, it should be noted, 
is one resting not on a statute, but on an order 
of the bench, representing the policy of ’ the 
judges in respect to this essential function of 
administration. 

It appears that such a court has sufficient 
flexibility to enable it to experiment. It does 
not have to wait for legislation for every for- 
ward step, and if an apparent “solution” proves 
disappointing it can try again at once without 
waiting for amendment of statutes. 





responsibilities. Our election methods reveal public sus- 
picion of judges, deprive them of mental and spiritual 
ease, subject them to humiliating treatment, and too 
often punish them for .doing their duty. Our election 
system shows very clearly that we do not want judges 
to be independent. 

3. At the time this is written the proposal has been 
made that the legislature repeal the act which added 
two traffic judges, as a matter of economy. The other 
judges have expressed their willingness to assuine the 
work done for several years by the special traffic judges. 
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Under the existing plan the court has devel- 
oped a needed spirit of collective responsibility 
and has brought administration to a high level. 
Criminal law reformers appear often to concen- 
trate only on what can be derived from supreme 
court reports, and ignore vital problems, such as 
control of the prerogative of issuing warrants, 
bail, unlawful solicitation, and the details of 
jury selection. In all these fields the Detroit 
court has developed expert methods. There is 
not room in a single article to tell the whole 
story. This account will deal with the matters 
of bail and jury selection. 


The Miracle of Good Bail Bonds 


The success in the work of making every bail 
bond a good bond has been little short of miracu- 
lous. It will test the reader’s credulity—or 
rather, his faith in this Journal. With this warn- 
ing, let us proceed. 

One of the big soft spots in criminal justice 
has been bail. In our larger cities, especially, 
and with respect to the worst class of criminals, 
bail has been utilized to defeat justice. The lit- 
tle offenders can get slight benefit from bail in 
either a legitimate or illegitimate way. The big 
ones often get virtual absolution. In a number 
of cities bail has been a farcical thing. The 
worst crooks, even after conviction, have been at 
large, while innocent witnesses have been in jail. 
Forfeited bonds aggregating millions of dollars 
have proved wholly uncollectible. In various 
cities efforts have been made to solve the prob- 
lem and a great deal has been done. In Detroit 
the plan in vogue now for two years appears as 
near absolute perfection as can ever be attained 
in any such undertaking. 

To begin with the judges of the Recorder’s 
Court have delegated all authority to approve 
bonds to the clerk. Readers who have not been 
closely in touch with the subject can hardly real- 
ize what this implies. The power to liberate a 
respondent is a great power; in a judge’s hands 
it is to a considerable extent discretionary; no 
two judges will take the same policy and the 
same view of specific bonds. The power in- 
volves a great responsibility. It involves also 
a great temptation to be generous and to make 
friends. No judge ever made a friend by being 
severe in the scrutiny of a bond. 

It is not entirely a matter of discretion, to be 
sure. Every respondent, except in first degree 
murder cases, is entitled under the constitution 
to bail. The greater trouble is that application 
for approval of a bond comes to a judge in such 
a manner that he is most easily imposed upon; 
at a time, ordinarily, when he is unable to pro- 





4. The power to issue warrants is a tremendous power, 
capable of abuse in the exercise and in the failure to 
exercise. Compared with this one function there is 
nothing complained of in the whole code of criminal 
procedure of comparable importance unless it be grand 
jury procedure, which is itself a part of warrant issuing, 
and which has no excuse for continuing in ordinary 
felony cases unless it be that the granting of warrants 
has not been responsibly organized in large cities. 


tect himself against fraud. He is at best an 
amateur, and without tools. 
The judge may be deceived as to the identity 


‘of the bondsman; as to the title to the property; 


the condition of the title, whether clear ‘or in- 
cumbered; the value of the property. If he ap- 
proves he may never hear of the case again, even 
after forfeiture. He does not necessarily fdllow 
through. And he does not know, often, that the 
bond offered to him has been rejected by several 
other judges. A large share of all the bonds, 
under an unregulated system, are engineered by 
professional bondsmen, properly known as sharks. 
They have the highest inducement to win the 
favor of judges in order that they may betray 
their confidence, the highest inducement to coach 
innocent owners of property, and dummies not 
innocent, in plain and fancy perjury. 

A great deal could be said also about failures 
to realize on forfeited bonds. But no attempt 
will be made here to analyze this situation (which 
is doubtless variant in the larger cities) because 
when bonds are good bonds there is virtually no 
need for suit, judgment and execution. Good 
bonds are self-executing. 


How to Get Good Bonds 


The first requisite in getting good bonds is to 
identify the alleged owner of property and to 
trace the title and incumbrances. 

In Detroit the owner presents his deed. There 
was one instance of fraud. The court did not 
learn how the deed got into the hands of a man 
falsely impersonating the owner, but this man 
was arrested, convicted, and sentenced to seven 
years and six months. 

The first important step, then, is to learn 
about the title and incumbrances. It used to be 
supposed that the expense and time involved in 
such search would be prohibitive. As worked 
out in Detroit the job is done while the bonds- 
man waits and at trivial expense. 

Everything relating to bonds is in the hands 
of Mr. William James Paul, deputy clerk, who 
gives the work his entire attention. The testing 
and approval of bonds is done, not anywhere in 
the city, but at his desk in the city court house. 
When an owner appears with his deed the de- 
scription is sent by telautograph immediately to 
the tract index in the office of the register of 
deeds. By authentic handwriting the officials at 
the two ends of the telautograph communicate 
as readily as if they were in adjoining offices and 
it takes but a short time to get a report show- 
ing ownership, assessed valuation, delinquent 
taxes more than one year old, mortgages, con- 
tracts, pending litigation, liens and all other in- 
cumbrances, including other bail bonds. 

In a special session held in 1926 the Michigan 
legislature was prevailed upon, after three years 
of effort, to enact a law making a bail bond for 
more than $500 a lien on the property described. 
Judge -Skillman, as draftsman of this bill, and 
now executive judge, is profiting from his pioneer 
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work. This law helps to make the bond good 
and it encourages prompt work to bring about 
the surrender of defendants who have failed to 


ar. 

The Recorder’s Court has one other advantage, 
that of rendering a judgment summarily on a 
forfeited bond. Proceedings may begin twenty 
days after forfeiture. This procedure would pre- 
vent a prosecutor from alleging calendar con- 
gestion if he were so disposed. But since the 


bond system is now working so perfectly the 
possibility of a prompt execution is a weapon 
always ready but almost never resorted to, as 
will be seen. 

The result? Well, it should be understood 
that this system was instituted on January 1, 
1931. Reports are made on the first day of 
every month and are cumulative for the entire 
period. The report for Jan. 1, 1933, after two 
years of experience, appears below: 





REPORT ON BONDS JAN. 1, 1933 
To the Honorable Judges of the Recorder’s Court. 
Gentlemen: j , ‘ 
Herewith re-capitulation of the bonds in force, cancelled and total amount issued since the 
establishment of the bond department January 1, 1931: 


Bonds for In force Cancelled Total 
a ER A en FE re Re age $ 8,800 $ 723,350 $ 732,150 
a he tal nahint sh otn ba pep hes 40a 141,800 1,108,700 1,250,500 
odd caeakevsnreseeengek> 3,000 38,600 41,600 
NE a a Se ears 5 5,600 129,750 135,350 
EES, ae ee Pr ere 2,000 98,850 100,850 
New Trials Set by Rec. Court................. 1,400 78,700 80,100 
iba s db deb adeevcsa dine sieeve 33,200 46,000 79,200 

$195,800 $2,223,950 $2,419,750 


Two thousand, nine hundred and sixty-one defendants were released on above bonds. Six 
defendants failed to appear and their bonds were forfeited, amounting to a total of $4,200.00 in 
forfeitures for the two years. Notice of these forfeitures were given the Prosecuting Attorney 
for collection, liens having previously been placed against three of the real properties in the total 


amount of $3,500.00. 


Percy L. Monteith, Clerk, 
By W. Jas. Paul, 
Deputy Clerk-Bond Dept. 





It will be seen that at the end of two years 
of operation, during which time 2,961 defendants 
were let to bail on bonds aggregating the sum 
of $2,419,750, there were but six missing defend- 
ants, whose bonds amounted to a total of $4,200. 
Procedure for collection. had been instituted. 

There is probably no more amazing fact in 
the entire field of criminal law enforcement than 
this. It comes so close to the miraculous as to 
require the highest proof. Independent investi- 
gators will find the manager of the bail depart- 
ment and the Executive Judge just as willing 
to stand back of these figures as when the writer 
made his inquiry. 

One more fact—most improbable—but a fact. 
In nearly two years sureties have been obliged to 
pay on forfeited bonds in only two instances. 
This proves perfect success for this.system and 
its operation. In a period when property values 
have been on the toboggan slide there has been 
no instance of a forfeited bond not sufficiently 
secured and out of nearly 3,000 defendants only 
two have escaped justice. 


Is Bail Too Hard to Get? 


Two serious questions will arise in the mind 
of any reader conversant with this subject. He 
will want to know if this system does not de- 
prive deserving defendants of the opportunity to 
get bail; and he will want to know what can be 
done for the defendant arrested after court 
hours. These are valid questions. As to the 


first query there are two answers: when bail is 
genuine it is likely to be fixed at a lower amount 
than when it is known to be speculative. Doubt- 
less hundreds of judges, in thousands of cases, 
have set bail high because their experience justi- 
fied the fear that the bail would not be effective 
in securing the appearance of the defendant, and 
they hoped the high figures would prevent the 
finding of sureties. In Illinois the supreme court 
had to hold excessively high bonds a violation of 
the constitution. They were set with the delib- 
erate intention of preventing bail and to gain 
notoriety for a politician judge. In other in- 
stances high bail has merely called for an in- 
creased indulgence in perjury. The innocent de- 
fendant, without friends or ready money (who 
is no fictitious person) receives no benefit from 
his constitutional rights. For every person 
wrongly convicted and punished (concerning 
whom proper indignation has been expressed) 
there are hundreds of innocent persons who go 
through hell before they can get into a court- 
room and disprove the charges against them. 
They are no small class but they appear to have 
no champions. 

To return to our story: bail is probably lower 
in Detroit than in most cities. There are very 
few bonds higher than $5,000. The sum of 
$15,000 has been found sufficiently high for all 
but a few of the worst cases in the past two 
years. Bail which results in bringing the de- 
fendant back to the court is always high enough. 
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As for the indigent and friendless defendant it 
must be said also that the big factor is prompt 
trial. In the Recorder’s court he can have a 
trial in less time than it takes the police to 
“book” a suspect in some cities. 


Better Class of Defendants Favored 


Of course there are instances when innocent 
persons are accused and arrested in Detroit, but 
in most cases the character and habits of the 
defendant will prove his salvation; he will find 
his bail set at a reasonable sum and will find 
volunteer sureties without cost. The defendant 
of bad habits, on the other hand, when bail is 
real, may find it impossible to get bail on any 
terms. Very generally in our cities these condi- 
tions have been reversed; the dangerous crook 
is always prepared as to bail; the inexperienced 
amateur in crime is fleeced by a bond shark or 
stays in a cell. 

Now, as to arrests after court hours. The 
police have authority to hold suspects er to let 
them go on their own recognizance. The au- 
thority and the responsibility is wholly that of 
lieutenants in charge of police stations. 

But the instance occurs of a bond being offered 
after court hours, its penal sum having been pre- 
viously fixed in court. In only those instances 
do the judges themselves pass upon the suffi- 
ciency of the security, and they let to bail then 
on what.is called an “interim bond,” the terms 
of which require the principal to surrender him- 
self at the opening of court on the next day 
and proffer a regular bond or remain in custody. 
There are few interim bonds and there has never 
been a forfeiture. 

The regular bonds are all executed in dupli- 
cate, on yellow and white paper and are bound 
in a book and carry serial numbers. No bond 
is ever taken from the book except in the rare 
cases of forfeiture, when the white bond is re- 
moved and given to the prosecutor for enforce- 
ment. The book, of course, never leaves the 
custody of the bond clerk. A card index of 
bond signers is kept, being a sort of ledger 
which shows when bondsmen have reached their 
limits. 

Professional Bondsmen Responsible 


A remarkable development has been the re- 
duction in the number of professional bondsmen 
to half a dozen, and the conversion of them 
into responsible sureties. They can no more 
afford to take chances than can a surety com- 
pany, of which there are several available for 
criminal bonds in Detroit. Under slipshod con- 
ditions which have been common in large cities 
the development of bond sharks has been a nor- 
mal feature. The characteristics of the bond 
shark are skinning the defendant, deceiving the 
court and taking virtually no risks himself. The 
Recorder’s Court secured adoption of a city or- 
dinance making it an offense to loiter about the 
court house and that enabled the court to pre- 


vent solicitation. An officer is always on duty 
to see that the rule is enforced. But it would 
appear that the requirement of real bonds, and 
the machinery and technique developed, account 
for routing the bond shark or converting him 
into a reliable surety. 


Better Work at a Lower Cost 


It should not be necessary to repeat over and 
over that unified management—responsible super- 
intendence—is just as necessary for a judicial 
system or a large court as for a railroad or a 
mail order business. The following figures show 
how the Recorder’s Court under its present op- 
eration and cooperative spirit has expedited the 
final disposition of felony cases. At the begin- 
ning of the year 1928 there were 3,127 undis- 
posed of felony cases on the docket; at the be- 
ginning of 1950, 3,062; and at the beginning of 
1932 only 837. These figures all include cases 
in which the warrant had not been served or a 
capias had been issued. The number of active 
cases at the close of the year 1931 was but 293. 
Commenting on these bare figures, Judge Skil 
man tells of some of the time-consuming cases 
likely to be overlooked by those not conversant 
with the situation, and also tells of recent effort 
to reduce the cost of operation: 

“Until the last year or two the docket was 
clogged and in some cases trials were delayed for 
months, necessitating release of some defendants on 
nominal bail because of the inability of the court 
to afford a speedy trial. In recent years the court 
has caught up with the docket, disposed of old 
cases and is now able to bring a defendant to trial 
within two or three weeks after his arrest. 

“The expedition of the docket to a degree which 
permits a speedy trial for any defendant has been 
accomplished despite the fact that services of one 
court have been required almost constantly in some 
case which has lasted for many weeks. Notable 
among such cases were the Allan and Fearnley 
trials resulting from bank investigations, the Buck- 
ley, Cannon and Laccavoli homicide trials and the 
bakery bombing cases, the kidnapping trials and 
others of less public interest. One judge’s time is 
devoted to the trial of misdemeanor cases, of which 
more than eighteen thousand were disposed of dur- 
ing 1931. One judge gives his attention to the 
handling of examinations and issuance of warrants. 
Last year one judge gave his entire time to the 
trial of a major condemnation case. Despite the 
withdrawal of the latter three judges from regular 


felony trials and despite the fact that one judge is 


generally engaged in a long time case, the docket 
has been reduced to a point which permits a max- 
imum of efficiency. Attorneys have been en- 
couraged to expedite justice through waivers of 
jury. 

* ” +” * ” 

“During the past two years the court has re- 
duced expenses by many thousands of dollars. 
Judges adopted a rule limiting fees for assigned 
counsel in indigent cases. Despite the fact that 
the proportion of prisoners unable to employ coun- 
sel has almost doubled, the cost of assigned coun- 
sel has been steadily reduced. In 1929 the cost 
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to the county of assigned counsed was $111,942.00, 
in 1930 this cost was $94,979.00. In the latter 
part of that year a rule limiting fees was adopted, 
and in 1931 the total cost was $79,109.00, an aver- 
age of $57.57 a case, as against $78.00 in the pre- 
vious year. This year (1932) the cost of as- 
signed counsel will be approximately $60,000.00. 
“Costs have also been reduced by a reduction in 
the total of witness fees through a practice of 
granting fewer postponemenets which require the 
re-subpoenaing of witnesses. During the same 
period the cost of jurors has also been reduced. 
In 1930 this cost was in excess of $200,000. A 


saving over this figure in 1931 amounted to ap-. 


proximately $15,000.00 and the auditors’ estimate 
of this year’s cost is much lower. At the same 
time the court has reduced the cost of the per- 
sonnel and other operating costs by about $80,- 
000.00” 

High Quality of Jurors 


The matter of getting competent jurors is 
essentially simple. It ought to be an easy mat- 
ter in any community to get only competent 
jurors. Any trial judge can see that the officers 
making the first selection do a good job. Any 
bar association could induce the judge to do 
this. Apparently lawyers and judges are far less 
concerned about the quality of jurors than are 
litigants. The time will doubtless come when in 
all jurisdictions there will be only worthy jurors. 
Where the law is insufficient the court could, 
under some recent decisions as to a court’s 
power to protect its procedure, ignore the law 
and operate under rules of its own makings.’ 

In Detroit the institution of a successful sys- 
tem involved a good deal of effort. The “key 
number system,” used also in Cleveland, was 
considered an improvement, and the judges of 
the criminal court invited Attorney General 
Voorheis to draft a bill along this line. The text 
was carefully studied by all the judges and 
approved before introduction in legislature. The 
judges obtained the assistance of the city press 
in working for enactment. After that there was 
a referendum and again the judges had to work 
for adoption. The electors ratified the act with 
a majority of 200,000 votes. The judges take 
considerable pride in this because in some in- 
stances reforms originate outside the courts and 
are imposed upon judges, regardless of their 
views. 

The plan, briefly, is this: jury commissioners 
employ the voters’ registration list. Suppose 
there are in a certain county 50,000 names and 
the estimated number of citizens to be sum- 
moned for the first examination is 2,000. In 
order to get the required number the total num- 
ber is divided by 2,000 and the quotient, in this 
case 25, is called the key number. Then each 
twenty-fifth name on the list is selected, the 


5. See holding of Colorado supreme court in People 
vs. Kolkman, commented upon in this number. he 
court has discovered that a legislature has no right to 
tell a judge precisely how he shall exercise his judicial 
authority i a trial: 
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choice being perfectly fair and virtually auto- 
matic. 


Personal Examination of Jurors 


The next step is to summon the jurors so se- 
lected to appear at the office of the commis- 
sion. Here they fill out a questionnaire which 
helps to determine their fitness. These whose 
answers appear satisfactory are then privately 
examined. In Detroit, three-fourths of those 
summoned are dismissed. The top twenty-five 
per cent, so far as the commissioners can ap- 
praise their character and intelligence, are drafted 
for jury work during the succeeding six months. 
The term of service is four weeks and jurors 
become pretty well acclimated to their work 
in the various trial rooms of the criminal court. 

An important feature, which is shortly to be 
added, is the staggering of the terms of service, 
so that half of the panel will be renewed every 
two weeks. On every jury then there will be 
an even,chance that half of the jurors will have 
served two weeks or more. They are permitted 
to elect the term in which they will serve, which 
goes far in many cases to relieve jury service 
of its most burdensome feature. Of course, in 
a prompt and busy court like this and with 
jurors so well selected, and with the voir dire’ 
examination in the hands of the judges under 
the Michigan law, there is little opportunity for 
a juror to be excluded by challenges and feel 
that he has wasted his time. 

There is no uniform practice as to examina- 
tion of jurors, the power being discretionary. 
It need be used only sparingly to effect a great 
saving of time, for when counsel show a dis- 
position te waste time or to abuse the privilege 
of questioning jurors, the court may assume the 
examination. Lawyers are inclined to exercise 
the privilege, when permitted, in a proper spirit. 
Nor is there a chance that a juror will be called 
upon again soon after service. Under the key 
number system it is unlikely that any juror will 
be called to serve twice in a lifetime. 

The former method had degenerated to a scan- 
dalous point. An investigation showed that there 
was a traffic in jurors and a group of jurors en- 
titled to be known as professionals. 

The. new plan will do everything that can be 
done to insure good jury material as long as it 
is properly administered. It has started out 
with a new jury commission, composed of John 
L. Whitehead, president, Mrs. Jean B. Chamber- 
lain and William B. Hamlin, who will serve for 
three years under appointment by the govefnor. 

The very essence of the plan, it will be seen, 
lies in the personal examination of every candi- 
date who survives the questionnaire. This means 
a lot of work but, with the system once started, 
it can be under way day in and day out in 
preparation for the next half-year period. 

The new jury commissioners, by giving atten- 
tion to details of operation, have been able to 
make a substantial saving in cost. During six 
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months of the past year a saving of 172 jurors 
was made, representing fees at four dollars per 
day for twenty days’ service, as against the same 
period in the preceding year. By keeping close 
track of the court’s needs the commissioners were 
able also to avoid serving summonses on 166 
prospective jurors. The total cash saving for 
six months amounts to $14,424. 


Detroit Builds Strong Police Force 


These are bad times for law enforcement. The 
Detroit pelice force has suffered because of in- 
sufficient revenue. The force has been reduced 
from 3,785 to 3,550 and the reduced force is 
operating on the five day week and, further, 
with a cut in pay. Instead of an effective daily 
force of 2,780 there are now 2,160. 

Fortunately, and Detroit has often been for- 
tunate in one way or another, the police com- 
missioner, James K. Watkins, has developed a 
force which is unequaled in any other large city. 
Detroit has had extraordinary police commission- 
ers before—James Couzens, Dr. James W. 
Inches. Before Watkins there was the bewilder- 
ing experience of four successive appointments 
to this office in one year. It must be remem- 
bered that there is but one commissioner of 
police in Detroit. In this one official centers 
the powers usually vested in a board and a chief 
of police. 

Commissioner Watkins graduated with honors 
from the University of Michigan School of Law 
and went to Oxford as a Rhodes scholar. It is 
said that he knew nothing about police work 
when he was asked to take charge. All he 
brought to the task was character, courage, and 
good judgment. It is now often said that the 
police are more important in combating crime 
than the courts, because apprehension of the 
criminal must precede his trial. This is a very 
naive view. It is impossible to say that one 
is more important than the other. The only 
significant element is that there must be. faith- 
ful and intelligent service on the part of both 
factors in order to get tolerable results. 

For the purpose of this article, the writer was 
not interested in police statistics of crime. Com- 
missioner Watkins said, however, that under the 
present peculiar conditions there had been an 
increase in rape, robbery armed, petty larceny, 
breaking and entering and burglary. But there 
are fewer cases of felonious homicide, aggra- 
vated assault, grand larceny, auto thefts. Some 
of these variations are explainable; automobiles 
are now less salable, but their equipment is more 
salable, and so the stealing of equipment is on 
the increase. The increase in rape is ascribed 
to idleness. 


Remedy for Third Degree 


Detroit originated the use of autos and radio 
and very largely depends upon these aids for 
protection. Sixty-three cars equipped with radio 
are used as scouts and eleven as cruisers. The 
first police radio Station was the one at Detroit 
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police headquarters. The development of this 
system of patrols has yielded good results, some 
highly sensational in character. 

A great deal is being said about the third 
degree, and more will be said. The policy adopted 
by Commissioner Watkins is to have the prisoner, 
in every case in which a confession is taken, 
immediately removed to the city’s receiving hos- 
pital, where a physical examination is made, a 
sort of independent audit. There are the strong- 
est reasons for beliving that this procedure 
works and that, in consequence, there can be 
no physical violence inflicted upon a prisoner 
taken by the Detroit police. 

This simple plan does not solve all the prob- 
lems of prosecution after confession, but it goes 
a very long way to clear up the third degree 
problem. Another thing that helps is the high 
probability that a guilty person will be con- 
victed on the facts. There is comparatively lit- 
tle inducement for Detroit police to obtain con- 
fessions as a basis for conviction. Of course, 
information leading to evidence and disclosing 
the whereabouts of accomplices is still valuable. 

Until the law provides sensibly that an ar- 
rested person shall be taken before a judge and 
interrogated as speedily as possible, there will 
be an inducement to get him to talk. If a con- 
stitution must be amended to permit of such 
interrogation, the effort should be started, and 
Michigan would be a good state to act first. 

The main thing, however, the great present 
and future interest of Detroit in respect to 
crime, is to have the present set-up retained. 
Far better is it to have a police commissioner 
like Watkins than to double or treble the force. 
The chances of finding his equal are too slight 
to justify any betting. And nothing could make 
good the loss if the judges of the Recorder’s 
Court were to abandon their present wonderful 
spirit of cooperation, or if they were to be re- 
placed at the next election by candidates who 
would not comprehend or respect the proper 
operation of the potentially powerful machine 
developed under the law which merged criminal 
jurisdiction in a single, responsible group of 
judges. 

Responsibility is so obvious that those who 
are intelligent enough among Detroit’s citizens 
to recognize good service have it in their hands, 
when they cast ballots for judges, to maintain 
this institution, unless it turns out that they 
are in a minority and are defeated by those 
who do not know or, knowing, are determined 
to emasculate this very masculine tribunal. 

And this brings us finally to the ghastly ab- 
surdity of obliging judges to run against a field 
of self-nominated candidates concerning whose 
qualifications for special services the voting pub- 
lic cannot possibly know anything at all. A 
public that adheres to such a vicious system 
when it has an opportunity to discard it appears 
to deserve all the evils that attend it.’ 





6. Showing that it is impossible to discuss justice aside 
from judicial selection. 
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California State Bar Dissatisfied With Election of Judges— 
Committee Will Draft Bill 


A great educative feature of the California 
Stute Bar is its system of sections which enable 
all lawyers who wish to study problems of ju- 
diciaf administration to form groups throughout 
the state and work in one or more of several dis- 
tinct fields. The section work is now greatly 
facilitated by the paid assistance of professors 
of three leading law schools. 

The section committee, comprising O. K. Cush- 
ing, Albert A. Rosenshine and Joseph J. Webb, 
were authorized by the board of governors to 
submit to a vote of the entire Bar such proposi- 
tions as had received favorable action by the 
sections, and the result was a most interesting 
report on Bar opinion submitted in the State 
Bar Journal for November, 1932. 

The proposal to limit direct appeals to the 
supreme court to cases involving the validity of 
a tax, impost and so forth and to cases in which 
capital punishment is imposed, was defeated by 
a majority vote of 52.6 out of a total of 3,185 
votes. 

The proposal to create two new divisions of 
the second district court of appeals was em- 
phatically defeated. But a strong majority fa- 
vored creating at least one such new division. 

A majority of about nine to one favored re- 
peal of the rule requiring a petition for a re- 
hearing in the district court of appeal as a 
condition precedent for a hearing in the supreme 
court after a hearing in the district court of 
appeal. 

Now we come to something of nation-wide in- 
terest. The proposals concerning judicial selec- 
tion appeared under three headings, as follows: 

5 a. That judges be appointed (by some per- 
son or body to be decided on later). Favored by 
41.6 per cent of those voting on selection queries. 

5 b. Require nomination by the Bar of can- 
didates for judicial office before their names may 
appear on the ballot. Favored by 41.8 percent. 

5c. That the present method of selecting 
judges be retained. Favored by 25.2 percent. 

Here we quote from the report: 

“A total of 1359 persons voted on methods of 
selecting judges. Eight or ten percent of this 


number voted both in favor of appointment of 
judges and in favor of nomination by the Bar. 
Briefly stated 846 voted for the present method 
of selecting judges; 1399 for appointment; and 
1406 for nomination of judges by the Bar. It 
thus appears that about one-fourth favored the 
present method, while the remaining three- 
fourths were about evenly divided between ap- 
pointment and nomination by the Bar.” 

Judicial tenure during good behavior was fa- 
vored by about 24.5 of those voting on tenure 
queries. 

Judicial tenure for good behavior of judges 
retained in office after a probationary term of 
five or six years was favored by about 31.6 per- 
cent. 

Twelve year terms for all judges was favored 
by about 20.4 percent. 

The present system of judicial tenure was fa- 
vored by 30.2 percent. 

The report summed up as to selection and re- 
tirement as follows: 


“The Bar, on its vote on the several alternative 
propositions concerning the methods of selection 
and tenure, expressed a very decided disapproval 
of both the present method of selection of judges 
and the present tenure of office of judges. More- 
over, a majority, though not a large one, voted 
in the aggregate either for judicial tenure for good 
behavior, or for judicial tenure for good behavior 
after a probationary term. And it appears to be 
almost certain (from the fact that three-fourths 
of the vote was divided between appointment of 
judges and nomination of judges by the Bar) that 
a decided majority would definitely support some 
method of judicial appointment.” 

The committee then recommended that it be 
accorded the “task of proceeding, upon the basis 
of the vote of the Bar, toward a definite solution 
of these problems which meets the views of the 
Bar as a whole. 

The last proposition, that of a retirement pro- 
vision, was carried nearly two to one. 

Since the opinions of section members was 
taken the Bar has created a committee with 
power to draft suitable measures to improve ju- 
dicial selection and tenure and submit them to 
the legislature. 


Should the people, confused by charges, claims and the lies of 
mixed political campaigns, in a veritable Tower of Babel, be made 
to make their choice of judges out of a jumble of a hundred odd 
names?—Samuel Ross Enfield, Los Angeles, 











Comment on Kolkman v. People 


Colorado Supreme Court Asserts Independence of Legislature in 
Respect to Rules Governing Trials. 


Cuar_es T. McCormicx* 


A criminal case’ in Colorado last year is sig- 
nificant as a spark thrown off in the clash of 
forces now contending for dominance in the ad- 
ministration of justice. 

This was the background. The state constitu- 
tion contains the usual provisions vesting the ju- 
dicial power in the courts,’ together with clauses 
which give the supreme court “general superin- 
tending control” over the other courts,’ and for- 
bidding each department, legislative, executive, 
and judicial, from exercising powers properly be- 
longing to either of the others.“ As in other 
states with similar provisions, the legislature had 
regulated practice from the first (Practice Act, 
1861) and in 1877 adopted a Code of Civil Pro- 
cedure. In 1913 the State Bar Association urged 
upon the legislature the passage of a bill con- 
ferring the rule-making power on the supreme 
court. In the same year the legislature followed 
the suggestion, and enacted: “The supreme court 
shall prescribe rules of practice and procedure in 
all courts of record and may change or rescind 
the same. Such rules shall supersede any stat- 
ute in conflict therewith.” 

Thereafter the supreme court from time to 
time adopted rulgs governing the practice at nisi 
prius and on appeal. On one occasion it invited 
the lawyers of the state to submit suggestions to 
aid it in framing such rules—an invitation which 
seems to have evoked little response.” 

In the trial courts, Colorado seems to have 
taken over the system and traditions prevailing in 
most Western states under which the judge’s 
role in law cases is reduced so far as possible to 
that of a mere presiding chairman of a meeting, 
with only the minimum power to regulate the 
proceedings and to give the jury an abstract writ- 
ten lecture on the law, before the argument,’ 
and without any responsibility for seeing that 
the jury does justice. The enlightenment of the 
jury in the correct performance of its duties is 
assumed to come as a by-product of the conflict- 
ing arguments of counsel, who throughout are 
the towering figures of the trial. 

° Professor of Law in Northwestern University. 

1. Kolkman v. People, 89 Colo. 8, 300 p. 575 (1981). 
I am indebted for information about the attendant cir- 
cumstances of the . to Horace N. Hawkins, Esq., of 
Denver, and Harrie . Humphreys, Esq., Secretary ot 
the Colorado Bar Association, who have been kind 
enough to answer my inquiries. Neither, of course, 1s 


chargeable with any views expressed herein. 
2. Art. 6, secs. 1 and 2 


5. Laws, 1913, p. 447, now embodied in Code Civ. 
Proc., sec. 444. 
- 6. Statement of Judge White, Colo. Bar Ass’n Rep., 
1918, g: 42. 

7. Code Civ. Proc., sec. 205. 
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Sixteen years after the passage of the enabling 
statute, above mentioned, the supreme court, in 
1929, adopted a new rule, calculated to disturb 
very markedly the existing balance of power. 
Seemingly no hearing was had, prior to the adop- 
tion of the rule, and no attempt was made to 
consult with the bar or the trial judges as to 
its desirability or as to its terms." This new 
rule reads as follows: 

“14b. The rules governing comments by dis- 
trict judges on evidence shall be those now in 
force in the United States district courts.” 

A few months after this new rule became ef- 
fective, Judge Jesse C. Wiley in the Alamosa 
District Court was presiding over the trial of 
John and Roy Kolkman, father and son, jointly 
indicted for grand larceny of certain hogs of 
one Charles Burson. The prosecution made a 
strong case based chiefly on the evidence of cer- 
tain accomplices, the Morrisons, but the case 
was hotly contested by the defendants, who 
testified in their own behalf. At the close of 
the evidence, the judge under the regular statu- 
tory practice prepared and read to the jury his 
written instructions on the law. Then counsel 
made their arguments, again following the statu- 
tory order, which deprives the judge of the “last 
say” which he has at common law. After these 
arguments, however, Judge Wiley availed him- 
self of the new supreme court rule and orally 
“commented” to the jury in these words: 


“Gentlemen of the Jary: There are four 
defendants named in the information. All 
four of these defendants have testified in 
this trial. Only two of the defendants, viz: 
John Kolkman and Roy Kolkman are on 
trial. The two Morrisons who are named 
as defendants are not on trial here. 


“There is a direct conflict between the 
evidence offered by the two Kolkmans, who 
are on trial and that given by the two Mor- 
risons who are also defendants. The two 
Morrisons have testified for the state. The 
court believes that the evidence when taken 
as a whole and all the circumstances as they 
have been presented here show that all four 
of these defendants are equally involved in 
the crime charged in the information and all 
four stand equally before the law in the 
same position. 





8. Colorado has no judicial council. The supreme court 
has, however, appointed a committee on rules of which 
practicing lawyers are members, whose function it is to 
suggest changes in the rules, but the committee is not an 
active one. 
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“These comments that the court makes 
are not binding upon you. You are to make 
your finding and return your verdict as you 
may find the evidence warrants.” 


Thereupon the jury found John Kolkman the 
father guilty and disagreed as to the son. On 
appeal, the propriety of the “comment” and the 
validity of the supreme court rule were directly 
challenged. The reported opinions in the case, 
three concurring and two dissenting, covering 
sixty-seven pages in the official volume, form a 
human document of absorbing interest and pre- 
sent a unique picture of the response of judicial 
minds to the governmental problems of distribu- 
tion of power as between the trial lawyers and 
the legislature on the one hand and the trial 
judges and the appellate bench, on the other. 

The main opinion, delivered by Mr. Justice 
Alter, and concurred in by five of the seven 
judges, affirms the conviction, and approves the 
“comment” made by the trial judge. After dis- 
posing of other alleged errors it distinguishes the 
“instructions” required by statute to be in writ- 
ing and upon the law, and to be given to the 
jury before the argument, from the “comment” 
which may be oral and may be given after the 
argument. It likewise discusses the considera- 
tions of policy which support the practice of 

rmitting the trial judge to comment on the 
can and cites articles which recommend a re- 
turn to the historic practice, contained in this 
Journal and in the law reviews. It concludes, 
moreover, that the trial judge in the present 
case dic not exceed proper bounds of comment 
in conveying to the jury his opinion upon one 
of the ultimate issues, to the effect that all de- 
fendants were equally involved. 

’ Seemingly, after the preparation of the opin- 
ion as thus far recounted, and while the case 
was still under consideration the legislature, 
prompted no doubt by protests from trial law- 
yers inside and outside that body, against the 
new rule,’ attempted to scotch the rule * by an 
Act of April 14, 1931 which amended the statute, 
already quoted, conferring the rule-making power 
upon the supreme court, by adding this peremp- 
tory veto: “Provided, that no rule shall be 
made by the supreme court permitting or allow- 
ing trial judges of courts of record to comment 
on the evidence given at the trial.’” 

This slap was not to pass unnoticed. The last 
part of the main opinion as finally published is 
devoted to a judicial caveat. This is in the form 
of a pronouncement that the rule-making power 
of the court in respect to the conduct of trials 
is not “granted or limited” by the statute pur- 
porting to confer that power, but is vested in 





9. Letters from Colorado lawyers evidence a wide dif- 
ference of opinion as to whether the rule is favored or 
opposed by a majority of the bar. 

10. At a hearing before eter committee of the 
state senate the bill was opposed by representatives of the 
Bar Association, but was supported by certain trial prac- 
titioners. It was passed by a large majority in the legis- 
lature. 

11, 1931 Session Acts, p. 680, 
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the court by the general provisions of the state 
constitution quoted above. This remarkable ad- 
vance intimation, not necessary to the case in 
hand, that the attempted legislative interference 
with the court’s regulation of trial procedure will 
not be tolerated, is far-reaching in its implica- 
tions.” “We are not called upon,” the court 
said, “to determine what right and power the 
legislative department possesses, with reference 
to procedure in acquiring jurisdiction of the per- 
son or subject-matter, but the question with 
which we are concerned is the right, irrespective 
of the statutes and the common law, but in con- 
formity with constitutional provisions, to make 
rules with reference to procedural matters for 
the conduct of trials. This is inherent in the 
judicial department.” 

The position of the majority was attacked by 
the two dissenters, each from different directions. 
Extremely persuasive are the criticisms penned 
by Mr. Justice Butler. The trial judge’s “com- 
ment,” he suggests, was not at all in conformity 
with the common law practice obtaining in the 
federal court, but was a bald expression of opin- 
ion on the ultimate question of guilt, not calcu- 
lated to aid the jury in unraveling the facts. 
Hence it would be held improper under the 
federal decisions. Furthermore, “instructions” 
and “comment” are not divorced under the fed- 
eral practice, where the oral summing-up of the 
facts is an integral part of the judge’s general 
charge to the jury. 

Moreover, he contends, the rule itself is badly 
conceived. 


“In adopting rule 14b, it seems that we 
grafted a part of the federal practice upon 
a practice to which it is ill-adapted; or, to 
change the figure, we inserted a square peg 
into a round hole without making the neces- 
sary adjustments. The federal practice and 
our state practice are so different as to 
make difficult the application of our rule. 
We adopted only a small part of the federal 
trial practice, and we now are confronted 
with the difficult task of combining these 
inharmonious elements into a union as 
nearly satisfactory as the circumstances will 
permit.” 

Again, he puts his finger on the cause of the 
difficulties which the court met in its well-meant 
but clumsy attempt to restore to the trial judge 
his common-law power. 

“In order to make the practice adopted 
by the rule fit into our system, there should 
have been several important changes in the 
statutes and our rules. If the bar had been 
made aware of our purpose to adopt the rule 





12. Other expressions of the view that the courts and 
not the legislature have the final word in regulating pro- 
cedure are the following: John H. Wigmore. 23 Ill. L. 
Rev. 276 (1928); Tudge A. B. Neill, 1926, Proc. Tenn. 
Bar_Asso., 192; Who Shall Control Criminal Procedure, 
13 Journal Am. Jud. Soc. 107 (Dec., 1929). See also, The 
Rule-Making Power; A Bibilography, 16 A, B. A. Jour- 
nal 199 (1930). 
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(which course was urged by me) sugges- 
tions might have been made that would have 
obviated the difficulty. True, the question 
of the merits of the federal practice had 
been discussed in a general way, and a few 
favored the practice; but that is far differ- 
ent from discussing the desirability of incor- 
porating that practice into our system, and 
the steps necessary to accomplish that result 
so as to make the new harmonize with the 
existing practice.”™” 


Other language of the learned judge sounds 
a shrewd warning against overestimating the 
value of this reform, unless administered by able 
trial judges willing to master the facts of com- 
plicated jury-cases, and able to reduce them to 
order and lucidity. He says: 


“What is the practice adopted by that 
rule? It is the practice, permissible but in 
many cases not followed, for the federal 
district judge, in his instructions to the 
jury, not only ‘to instruct on the law, but 
to sum up the evidence so as to refresh the 
recollection of the jury with reference 
thereto; take up the facts and circumstances 
in the evidence and explain their bearing on 
the controverted points; call the jury’s at- 
tention to the parts of the evidence that he 
thinks important, and to the relation of the 
various items of evidence to each other, and 
to the strength of the testimony of some 
witnesses, and the weakness of the testimony 
of others; and express his opinion as to the 
weight of the evidence, being careful, how- 
ever, to caution the jury that such opinion 
is not binding on the jury. To do this prop- 
erly requires industry and exceptional abil- 
ity. When both are present, the practice is 
a valuable aid to the administration of jus- 
tice; when either is absent, it is an obstruc- 
tion rather than an aid.” 


The other dissenting opinion, that of Hilliard, 
J., represents, one may suppose, most nearly the 
views of the average active trial practitioner. 
Although the justice had assented to the original 
adoption of the rule, he evidently had repented 


of his vote, for his opinion severely condemns 


the rule. It is void, he thinks, because a statute 
framed in the same indefinite terms would be 
invalid. Morever, he believes not only that 
the rule was misapplied by the trial judge, but 
that the whole policy of permitting the trial 
judge to give the jury his elucidation of the 
facts and his views thereon is a dubious one. 
He repudiates also the doctrine that the trial 
court should have any responsibility for seeing 
that the guilty are convicted or the innocent 





13. It may be added that the State Bar Association at 
its first meeting after the rule became effective, approved 
the rule on principle but recommended that the rule com- 
mittee of the supreme court be requested to consider the 
desirability of clarifying and amplifying the rule. 19390 
Report Colo. Bar Asso. 16, 35. © action seems to have 
resulted. 


153 


set free. 
tive: 

“My observation, in many years of prac- 
tice, is that no more offenders escape in a 
well-conducted Colorado court than escape 
in a well-conducted federal court. My own 
opinion, contrary to that of my brethren, 
is that experience has not demonstrated the 
superiority of the practice of the federal 
courts and that ultimate justice may more 
often lie in the hearts of the jurors than 
in the mind of the judge. 

“It is not altogether clear what the court 
means by the assertion that permitting the 
trial judge to comment upon the evidence 
will mean a more successful administration 
of justice. It is likely, however, that it 
arises out of a belief that under our pres- 
ent system it has too frequently happened 
that the required observances of technical 
formalities has resulted in reversals of cases 
where the guilt of the defendant was ap- 
parently overwhelmingly established and 
justice, the ultimate object of every litigated 
matter, had been done. To this I say that 
it is not the duty of the supreme court or 
of any court to be concerned with the guilt 
or innocence of a defendant. The duty of 
the courts is to take care that the defendant 
is given a fair trial according to law and 
that he be not deprived of life or liberty 
without due process of law.” 


The following quotation is representa- 


Finally the learned judge solemnly protests 
against the assumption by the majority of over- 
riding power to establish rules in the teeth of the 
legislature. 


“Doctrines,” he says, “of that kind have 
been entertained before. King Louis XIV 
may not but could have said, L’etat c’est 
moi.” King Louis XV may not but could 
have said, “After us the deluge.” The fate 
of King Louis XVI was only too clearly 
foreshadowed. This judicial power of the 
state of Colorado is in our hands. The law 
is what we say it is. We need not be right; 
none can dispute us. The statutes of our 
legislature are impotent before our decree; 
the governor has no recourse when his acts 
are overturned by our decision. We are the 
state. But how long will we be the state 
if drunk with power, impatient of interfer- 
ence, and intolerant of the other branches 
of government, we continue the aggrandize- 
ment warranted and predicted by the court’s 
opinion here? The constitution which a ma- 
jority of my brethren have said clothes us 
with these awesome rights sprang from the 
will not of the courts but of the people. 
We may be the state, our immediate suc- 
cessors may see the coming flood, their suc- 
cessors may be swept away.” 


To this last, the chief justice in a reply opin- 
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ion gives answer, not neglecting the needed touch 
of comic relief: 

“T have no doubt that the weird admoni- 
tions and quizzical warnings gratuitously 
bestowed by Mr. Justice Hilliard on the ma- 
jority members of the court as to their judi- 
cial duties and conduct are well meant, but 
his hint that if our opinions do not meet 
with popular’ acclaim, we may be swept 
away by a coming flood, contains a political 
philosophy so .pernicious and shocking that 
it cannot be overlooked. If courts are to be 
intimidated, or if they must weigh their 
judgments in fear of reprisals at the polls, 
they stain the judicial ermine and are basely 
unworthy of public confidence. My undis- 
turbed faith in the integrity of my worthy 
brother is such that I cannot believe he 
means that which his words imply. 

“No one can fail to be entertained by Mr. 
Justice Hilliard’s dissertation on the subject 
of French kings, but what about Charley’s 
hogs?” 

To return to solemnity, the Kolkman case gives 
us an unusually frank and vigorous judicial dia- 
logue on many of the central problems of court 
administration in these states. Among others, the 
following: 

(1) If the power to comment is to be re- 
stored to state trial judges, should it not be ac- 
companied by a return to the common law prac- 
tice of an oral summing up on the facts and 
instructions on the law before the arguments of 
counsel ? 

(2) Can judges, nominated under direct pri- 
maries, and elected by popular vote, be expected 


to furnish the attentive discrimination, the sense 
of responsibility and the courage necessary to en- 
able them to comment adequately on the facts 
and thus to assume the leadership of the jury, 
which heretofore such judges have everywhere 
yielded to the advocates? 

(3) Should any supreme court be vested with 
the power to make rules without a hearing, and 
without the participation by representatives of 
the trial judges and the bar in the initiation and 
framing of the same? 

(4) May we expect a struggle by the trial 
judges, by the aid of the appellate judges, through 
the doctrine of “inherent power” and judicial 
supremacy in rule-making, to secure such rules 
as will recapture for the judges the balance of 
power in the courtroom? Can any such struggle 
succeed if political issues are drawn between the 
courts and the legislature by the trial lawyers 
in and out of legislative halls? 

(5) Cannot a reconciliation of all interests be 
best worked out if the state supreme courts will 
hold in reserve for the present the doctrine of 
overriding inherent judicial power to regulate 
procedure,“ and will lend their strong influence 
in support of the movement for vesting the rule- 
making power in judicial councils selected from 
the judges, trial and appellate, and the lawyers, 
both counselors and advocates? Would not such 
bodies, properly representative, and required to 
act only upon adequate investigation and after 
hearings, be best qualified to defend and maintain 
their powers against the assaults of those whose 
interests are affected—assaults which inevitably 
follow the sort of changes which need to be 
made in trial procedure? 


Bar Integration Through Supreme Court Rule 


An interim report by the committee on legal 
education, which was published in the Illinois 
Bar Journal for October, contains the following 
obiter dicta: 

“The committee is quite strongly in favor of 
another line of action which is not entirely within 
its province—that is, the matter of securing an 
all-inclusive bar association. We wish to urge 
upon the attention of the members the enormous 
advantages, both to the lawyers individually and 
to society as a whole, if the lawyers were more 
closely and thoroughly organized. The committee 
favors having this matter brought to the atten- 
tion of the supreme court, which has ample au- 
thority to provide for an all-inclusive bar asso- 
ciation and for its government as a method of 
regulating the admission to the bar and disci- 
pline of the members of the bar, who are the 
officers of that court.” 

Let us amend by saying “supervision” rather 
than government of the bar by the supreme 
court. Let the court establish the form of or- 


ganization in its larger aspects, and then look to 
the bar for self-government subject to a power 
of supervision. 

There is one factor of the utmost significance 
involved in the committe’s suggestion. The only 
reasoned opposition to the inclusive state bar 
was founded upon the statement that in the larg- 
est cities there are hordes of lawyers who would 
prove beyond persuasion and would seize upon 
the powers possessed by the bar and utilize them 
for personal gain, notably in the political field. 
This was the ground upon which the two lead- 


14. An instructive comparison with the Kolkman case 
in Colorado, is offered by a case decided in the same 
year in Wisconsin, In re Constitutionality of Statute Em- 
powering Supreme Court to Promulgate Rules, 204 Wis. 
501, 236 N. W. 717 (1931). The Wisconsin statute (Stats. 
sec. 251.18) vesting rule-making power in the supreme 
court, provides for a public hearing on any proposed new 
rule changing the statutory practice, and for an advisory 
committee to assist the court in the exercise of its rule- 
making function. The court, in a learned opinion by 
Wickhem, J. considers the respective functions of legis- 
lature and courts in regulating procedure, and without 
challenging the concurrent powers of the legislature, con- 
cludes that the function of making procedural rules is a 
“judicial” one and can be properly delegated to the court. 
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ing bar associations of New York City based 
their opposition several years ago. One can cre- 
ate fear by a priori reasoning, but we cannot yet 
say whether the objection was well taken. Only 
experience can avail. 

But an inclusive state bar coming into exist- 
ence through co-operation between bar and su- 
preme court, and subject to the supervision of 
the latter, could not be perverted by any mis- 
chievous element of practitioners. The court 
could, as a matter of supervision, appoint the 
officers of the association for such terms as it 
might choose. Or it could appoint a portion of 
them, or nominate all or a portion. In other 
words, it could confer upon its creation just as 
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much or as little of autonomous self-government 
as might appear to be expedient. In sucha case 
the bar would be as safe as the court. And if 
there persisted hordes of desperate heathen prac- 
titioners they would rage in vain. 

We think the fear is wholly unfounded. There 
are, of course, limits beyond which democratic 
self-government cannot succeed. We Americans 
have crossed that frontier more than once, and 
need to know the boundary lines. But with the 
normal rate of mortality a self-governing bar 
should safely bridge over the period of danger 
to the time when the unreformable will consti- 
tute a negligible minority, as is the case in most 
states. 


Ohio Bar Interested in Judicial Selection 


The Cleveland Bar Association is to be cred- 
ited with further success in having elected cer- 
tain of its approved candidates for judicial of- 
fice last fall in the face of strong partisan op- 
position. And they were Republicans, which 
makes it more noteworthy. 

Since 1911 Ohio has had non-partisan ballots 
for judicial candidates but has preserved the 
partisan primary, modified by a provision permit- 
ting candidates to avoid the primary and run 
on petitions. Those who adopt the party nom- 
ination in the primary are required first to take 
an oath that if elected they will be faithful to 
their party’s platform, state and national. So 
this extraordinary law, intended to relieve judges 
of party obligations, was so worded as to defeat 
its main object, and is even more absurd owing 
to the fact that the platforms are not adopted 
until after the oath is subscribed. 

About half of the candidates accept party nom- 
inations for the primary and the remainder run 
on petitions. A situation developed from the 
necessity of the judges of the common pleas 
court to elect a successor to the prosecutor, who 
had become mayor. Republican party managers 
insisted on the choice of a Republican, but the 
court preferred to promote the prosecutor’s chief 
assistant, a Democrat. This resulted in a fac- 
tional fight against the reelection of two Re- 
publican judges who had not followed party dic- 
tation. 

These judges, George B. Harris and Walter 
McMahon, were given majorities in the Bar As- 
sociation plebiscite and received the support later 
of all the newspapers and of many liberal Demo- 
crats, so that they were handsomely elected. The 
effort to control their judicial action by their 
party received a deserved rebuke. 


This incident is one of many which show that 
the more a community endeavors to bolster up 
an illogical system of choosing judges the less 
practicable that system appears. It can never 
be logical to have judicial candidates passed 
upon by electors who cannot possibly appreciate 
the qualities which the office demands or, the 
qualifications of each of a number of candidates, 
and who do not, for the greater part, take any 
interest in the whole subject. 

This incident is one of many which has di- 
rected the efforts of the Ohio State Bar Associa- 
tion to agree upon a better mode. The atten- 
tion of the Cleveland Bar Association has been 
invited to the subject by the newly elected chief 
justice of the state, Carl V. Weygandt, who was 
first appointed and later several times elected to 
the common pleas bench in Cleveland. 

Commenting upon Chief Justice Weygandt’s 
statements, the Cleveland Plain Dealer said edi- 
torially, shortly after the last election: 

“The shallow assumption that the more officials 
a community elects by popular vote the purer is its 
democracy was abandoned long ago by all but the 
most ignorant. It is a common observation that 
in those states which, like Massachusetts, have 
judges appointed for life or good behavior the 
quality of justice dispensed by the courts is supe- 
rior to that generally encountered elsewhere. 

“The elective plan tends to eliminate from the 
field the best judicial timber and to put on the 
bench men who possess most conspicuously the 
very qualities that handicap them as judges—a 
political finesse, the ability to mix in ward meet- 
ings and make stirring stump speeches, the in- 
clination to be a “joiner,” a hand shaker and 
baby kisser.. Whence comes the frequent obser- 
vation that such and such candidate for the bench 
would make an excellent judge but can’t win at 
the polls.” 


The saddest spectacle viewed by public eye is that of an elec- 
tioneering judge. I dare not use the adjectives that such a spectacle 
suggest. I dare not.—Samuel Ross Enfield, Los Angeles. 
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A Letter From Frank J. Loesch 


Epitor’s Note—The privilege of publication is accorded by the author 
to the following letter. No reader needs to be told how Frank J. Loesch, 
long a leader of the Chicago Bar, as voluntary assistant state’s attorney and 
assistant attorney general, plunged into the maelstrom of Chicago’s crime and 
politics and by his personal efforts redeemed prosecution from prostitution, 
gave the community honest ballot counting, cleaned up local government and 
supplied the entire country with a noble example unequalled in a generation 
except by the work of Samuel Seabury in New York. Mr. Loesch headed 
the movement which provided for Cook County, in the proposed constitution 
of 1923, the best metropolitan court organization yet framed. His estimate of 
needs in the field of judicial selection derives from an experience in combating 
crime which has been exceeded by no other man, lawyer or layman. 


I have read with great interest Mr. Stuart H. 
Perry’s address on “The Judiciary and the Press,” 
published in the December number of the Jour- 
NAL OF THE AMERICAN JUDICATURE SOCIETY. 

The legal profession is placed under obligation 
to Mr. Perry, formerly a practicing lawyer, now 
editor of an influential newspaper, for the jour- 
nalists’ view of what is wrong with the admin- 
istration of justice. 

I entirely agree with him that the only cure 
is to make the judiciary independent, at least as 
independent as it is humanly possible, for there 
is no such thing as absolute independence. 

Whether a judge is appointed or elected, to 
some extent, the politics of the man appointed 
has weight in his appointment. But I know of 
no better way to make them independent than 
by giving the judges long term appointments by 
the action of the governor of the state, or mak- 
ing them life appointees. 

I agree with Mr. Perry that halfway effort 
might just as well give way to full effort, for 
instead of working to get long terms, almost 
equivalent ‘to life terms, the effort might just 
as well be made to secure life terms. 

The election of judges in our large cities has 
been reduced not to election by the people, not 
nomination by the people, but to selection by the 
politicians who control the machinery of the 
respective parties. Neither the bar associations 
nor the voter have any voice in the selection; 
therefore, it might just as well be transferred 
to the executive power of the state, and free the 
judges from the fear of losing their positions be- 
cause they cannot or will not yield to the de- 
mands so often made upon them by the heads 
of the political organizations. 

I further agree with Mr. Perry in demanding 
executive appointment of the prosecutor and his 
staff for a long term, say twenty years, so that 
the public may get effective prosecution of the 
officeholders who betray their trusts by enrich- 
ing themselves, and of organized criminals allied 
with the politicians, as well as the ordinary run 
of persons committing crimes. 

Elective judges and elective prosecutors are 


the largest instrumentality which have brought 
law enforcement to the impotency in which it 
has fallen in nearly all of our large cities. 

The unscrupulous lawyer is a criminal. If 
we have appointive judges and prosecutors for 
long terms, he will not last very long. He is 
today, however, a great factor in advising crim- 
inals how to commit crimes and evade the law, 
as well as aiding him criminally when arrested 
to evade conviction. He is a stench to the legal 
profession and he has been endured too long 
with complacency by the bench and bar. His 
strength lies in his double alliance with the 
criminal and the corrupt politician. With the 
breaking of that alliance by securing the per- 
manency of the judges and prosecutors, the 
largest part of his success will disappear. 

Appointive judges and prosecutors would also 
soon react favorably upon the police. That would 
be a disciplinary force. The police are, when 
everything is said, the largest factor in law en- 
forcement. Therefore, the necessity of having 
a police force equal to the duties cast upon 
them under these trying modern conditions, in 
which the criminal today is the leader over the 
police. If the corrupt politician and the or- 
ganization leader can no longer control the courts 
or the prosecutors, the police will find a new 
source of strength in resisting their demands on 
them and will more fearlessly follow and arrest 
organized criminals, as well as the single out- 
standing criminal whose political patrons so often 
paralyze the police in their efforts to arrest him. 
It would increase the pride of the police in the 
dignity of their office when they found them- 
selves sustained in their efforts to bring out- 
standing criminals to the bar of justice. 

Mr. Perry’s address ought to be widely read 
and earnestly taken to heart by the lawyers of 
the country who believe in maintaining the 
ethical standards of the profession, and especially 
in our large cities where departures from such 
standards are looked upon with too much tol- 
erance. 

I am, 


Very truly yours, 
Frank J. Loesch. 


| 























Law Students and Youthful Practitioners 
Learn Public Duties of the Bar 


One of the most significant developments of 
the past year or two is the trend among leading 
law schools to give courses which not only instill 
in their students an understanding of professional 
ethics, but goes much farther by giving explicit 
instruction as to the present nature of the pro- 
fession, its need for integration and its possibili- 
ties in respect to improving the law and judicial 
administration. The Judicature Society has looked 
forward to this and has had occasion frequently 
to comment upon pioneer courses in which the 
material published in this Journal has been a 
chief source of information. Now that it is cou- 
pled up with professional ethics, otherwise a bar- 
ren subject, and case books are available, it may 
be expected that adoption will be common in 
good schools. 

But the purpose of this article is to tell of 
the keen interest felt in Illinois in the junior bar 
idea. With the active support of Secretary R. 
Allan Stephens, the State Bar Association has 
made a place for junior bar associations, as affili- 
ates, and will soon include also student bar asso- 
ciations in three leading law schools. The plans 
adopted by the schools imply a full understand- 
ing of the public duties of the profession on ‘he 
part of every student, and the knowledge so 
much needed is won by individual participation 
in an organization which cannot fail to arouse 
keen interest. 

In the Chicago Bar Association the regimenta- 
tion of juniors—those having practiced not more 
than six years—has been fully worked out. There 
has been created a junior organization with a 
structure duplicating that of the parent from top 
to bottom. The following interesting report was 
submitted by Mr. Jerome Weiss, Chairman of 
Chicago Bar Association’s committee on public 
service. 

“There is the closest cooperation between the 
younger and older members as is indicated by the 
fact that the chairmen of each of the associate 
committees are appointed by the president of the 
Chicago Bar Association at ihe recommendation 
of the junior group. All chairmen of committees 
of the Association are invited to attend committee 
meetings of the corresponding committees of the 
younger group and similarly all chairmen of the 
said associate committees sit in with the corre- 
sponding committee of the senior group. Thus, 
an exchange of ideas between these groups is made 
possible and the results to date have proved mu- 
tually advantageous. a 

“Although the associate organization has only 
been in existence, from the point of view of con- 
crete organization, for approximately eight months, 
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it has been extremely active. It has through one 
of its associate committees undertaken the prob- 
lem of contacting with deans of various law 
schools in and about Chicago, and paved the way 
for enrollment into the membership of students 
in these law schools, in an effort to definitely illus- 
trate to said students the purpose, function and 
workings of the Bar Association, the thing which 
in the past has been sorely neglected. 

“Through another of its associate committees, 
it has sponsored talks by experts in the field of 
law at various dinners given by the younger 
group, at which dinners the members of the older 
organization are always invited in an effort to 
promote a closer contact between the two groups 
and at the same time offer to both something of 
educational value. 

“Again the younger group has actively partic- 
ipated in and has actively sponsored at the last 
election those candidates for judicial office who 
have received the endorsement of the Chicago 
Bar Association. In this connection the younger 
members sent out speakers throughout the city to 
appear before non-partisan groups and discuss the 
methods in which and the reasons why the can- 
didates recommended by the Bar Association were 
chosen. The campaign for judicial candidates rec- 
ommended by the bar also included the distribu- 
tion of literature, working at the polls in order 
to assure honest count ballots, interviews with the 
various candidates and solicitation among the other 
lawyers of the bar at large. According to the pres- 
ident of the Chicago Bar Association the activities 
of the younger group had a marked effect in the 
November election, in spite of the Democratic 
landslide that took place in this city. 

“Again, through its associate committees, the 
younger lawyers have and are aiding in various 
investigations and work of the older committees, 
such as in the investigation recently of the receiver- 
ship situation existing in this county. 

“Entertainment, although only an incident activ- 
ity by the younger group, has proven a valuable 
uniting force between the two groups. Great 
amusement was afforded to the bar at large in Oc- 
tober of this year through a comedy farce pro- 
duced and given at the home of the Bar Associa- 
tion, 

“These are but a few of the tangible accomplish- 
ments to date of the junior organization. That the 
junior organization has proven invaluable in giv- 
ing the younger members an opportunity to initiate 
policies, in establishing contacts with law students, 
in fostering the ethics of the bar, in increasing 
public good will, both to the bench and the rest 
of the bar at large, and in general, in creating 
closer relations between all lawyers of the entire 
association is undoubted. This is just the begin- 
ning, but in time to come I am sure the importance 
A Junior Bar will prove itself more invalu- 
able. 
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News and Comment in Brief 


A Binder for the Journal 


The Judicature Society is now able to accom- 
modate readers who wish to keep their file of 
this JouRNAL intact. An excellent binder has 
been made which will hold all copies of the 
JourNAL published in seven years. A_ binder 
will be mailed to every reader who remits the sum 
of one dollar. The advantage of keeping a file of 
the JouRNAL needs no advertising. Back numbers 
of the JourNAL are available—except as to a 
few issues now ten years or more old—at the 
rate of ten cents per number plus postage. 

Mention should be made again of the Society’s 
stock of Bulletins which are sold at the same 
rate. They deal with: a metropolitan court act; 
commercial arbitration in England; the model 
code of civil procedure; conciliation and small 
claims procedure. 





An Able Judge Now Governor of Illinois 


Henry Horner, long judge of the probate court 
for Cook County, is now governor of Illinois. 
The voters made an excellent choice. In his in- 
augural address Governor Horner called for a 
constitutional convention, since revision is the 
one thing which is needed to civilize Chicago’s 
government. He also declared for a unified court, 
embracing every kind of trial jurisdiction in Cook 
County. In the probate court he accomplished a 
vast amount of technical judicial work through a 
few appointed assistants and he recommends that 
the unified court have power to appoint associates 
and assistants for the prompt and economical 
disposal of suitable kinds of business. Full rule- 
making power is also recommended. 

“The public,” he added, “are properly de- 
manding speedy and simple and economical pro- 
cedure in our courts. In response to that de- 
mand the Illinois State, the Chicago and other 
bar associations are preparing a proposed re- 
vised civil practice act for the consideration of 
(the legislature) to which I earnestly recommend 
your consideration.” 

Professor Edson R. Sunderland has been con- 
sultant on the revised practice act. 





Spicy Debate on Unauthorized Practice 


Readers interested in the matter of unlawful 
practice should read articles published in the 
Legal Intelligencer, Philadelphia, for December 
16 and December 23, 1932. Mr. W. G. Littleton, 
vice-president of the Fidelity-Philadelphia Trust 
Company, published a defense of corporation 
practice of the law, in response to the report of 
the committee on Unauthorized Practice of the 
American Bar Association. Joseph P. Gaffney, 
chairman of a similar committee of the Philadel- 
phia Bar Association, replied a week later. The 
citations presented and discussed in the latter 


article appear conclusive. Taken together the 
articles make very spicy reading. 





Strong Judicial Council for North Carolina 

The North Carolina Law Review for Decem- 
ber, 1932, carries the report of the state consti- 
tutional commission. The bill of rights permits 
of waiver of jury trial in all but capital cases. 
As to civil trials the following language is used: 

In all controversies at law respecting property, 
the ancient mode of trial by jury is one of the 
best securities of the rights of the people, and 
ought to remain sacred and inviolable; but the gen- 
eral assembly may provide for a verdict by less 
than a unanimous vote of the jurors. 

The judiciary article presents nothing of spe- 
cial interest except that a judicial council is pro- 
vided, to comprise all judges of the supreme and 
superior courts. The council “except as other- 
wise provided in this constitution . . shall 
have power to make, alter and amend all rules 
relating to pleading, practice and procedure in 
the several courts of this state except the su- 
preme court, the practice and procedure of which 
shall be prescribed by the rules of that court.” 

This text is interesting, especially in view of 
the state’s experience with a judicial council of 
large membership, small powers, and virtually 
no revenue, which was abolished in favor of a 
better plan. See this Journal, xv—4-114. The 
foregoing provision would create the strongest 
judicial council in the country. Being established 
in the constitution it would have assured in- 
come. It could not only make rules of proce- 
dure, but by collating data concerning the courts 
it could by rules and admonition afford the judi- 
cial department that supervision which is essen- 
tial to good performance. Such a council could 
virtually unify the judicial system ‘of the state. 

The proposal for such broad rule-making 
power is abreast of the best planning, and prob- 
ably because this power is deemed appropriate 
only to judges, the council is to have no lawyer 
or lay members. This need not be an objection. 
A strong bar would readily establish working re- 
lations with such a council, as was done in Cali- 
fornia, the only state having a judicial council 
composed entirely of judges and established in 
the constitution. And such a council could read- 
ily take lay opinion, and in case of public dissat- 
isfaction would doubtless do so. For these rea- 
sons this proposal appears to deserve high com- 
mendation. 

The language used as to rule-making power 
applies to criminal procedure if the rule laid 
down by the Washington supreme court in State 
ex rel. Foster-Wyman Lumber Company vs. the 
Superior Court for King County is accepted. 
The conservative development of criminal pro- 
cedure under judicial rule-making authority is 


one of the things which may come in an am- 
bitious state. 
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Value of Open Forum Demonstrated 


In reporting last year’s convention the Cali- 
fornia State Bar Journal has this to say concern- 
ing the open forum, a feature instituted the year 
before for the free discussion of any pertinent 
matter: 

“The convention sessions again demonstrated 
the wisdom of the board of governors in setting 
apart a definite period for the discussion of prob- 
lems of importance to the entire bar. The dis- 
cussion of the various resolutions introduced not 
only gave the orators and critics of the board of 
governors an opportunity to express themselves, 
but it permitted of misunderstandings being cor- 
rected, enabled the board to explain its position 
and its activities and, when it was all over, sent 
the objectors away with a more appreciative at- 
titude toward the difficulties that confront the 
board of governors in the conduct of its task.” 

We have no better illustration of the proper 
form for representative government, and of its 
worth, than in the integrated state bars. The 
printed reports of the board meetings inform 
the electorate frequently and the annual open 
forum gives them a chance to criticize their rep- 
resentatives and ascertain how many electors 
agree with them and what the board can say in 
defense or explanation; it also informs the board 
as to the practical limits of power and enables 
its members to educate the membership. Rep- 
resentative government works well in this field 
because the electors know what they are doing 
when they vote. 





Judicial Council in Texas Succeeds 


It is quite possible that the biggest single fac- 
tor in judicial reform lies in organizing the 
courts—or, shall we say the judiciary?—for effi- 
ciency. That this is the factor least often men- 
tioned is no discouragement. The more ad- 
vanced movements for reform, in the matters of 
legal education, bar integration and unification 
of the courts through judicial councils, all trend 
in their fullfilment toward political reorganiza- 
tion of tribunals in the interest of economy and 
responsibility. In the October number of the 
Journal a report was made on progress in this 
direction in New Jersey, Georgia, Kansas and 
Idaho. 

Texas is not far behind. For a considerable 
time the Judicial Council has been devoting at- 
tention to the matter of court organization. The 
state has already improved matters considerably 
in this respect and it has a great stake yet, ow- 
ing to the vast area involved and the rapidly 
increasing population and litigation. 

Meanwhile the Texas council is recommending 
legislation to substitute legally controlled con- 
ventions for primaries in the field of judicial 
politics. The plan is carefully worked out. By 
the elimination of candidates after successive 
votes, the intention is to secure a two-thirds vote 
for one candidate. If, however, when there are 


but two candidates left, neither can obtain two- 
thirds of the votes, then the names of both are 
to go on the ballot. It is held that a limitation 
to two candidates, chosen by legally qualified 
delegates, would immensely improve the present 
situation, when often more than two go about 
seeking votes in the primary election. 

The great significance of this bill is apparent 
to one who understands that in Texas nomina- 
tion by the Democratic party is something more 
than just a good start for election. 

The Texas Judicial Council appears to have 
an exceptionally able personnel. Perhaps it is due 
to the fact that the law requires the appointment 
of a newspaper man that the council secures 
such competent reporting in the press. The Dal- 
las Morning News (Dec. 2) published an edi- 
torial on judicial selection in which was said: 

“At present a wise judge on an inferior bench 
is a piece of good fortune. This is not to say 
that all district judges are incompetent, but the 
percentage of them who are weak in legal repu- 
tation is large enough to beget distrust. . 
There are eminent lawyers in Dallas who would 
be proud to sit on a district bench, even at mod- 
erate salary, if sitting there were a reward for 
integrity and expertness in the law, instead of a 
political prize to be fought for on the hustings 
and in private button-holing campaigns. Unfor- 
tunately, instead of district judges who repre- 
sent the top of the legal profession in Dallas we 
have, too often, judges who belong in the lower 
brackets—men who, in brief, are ‘learning on the 
patient,’ as the doctors say.” 





Attempt to Repeal Oklahoma Bar Act 

The Hon. James R. Keaton, of Oklahoma City, 
addressed the last meeting of the Texas State 
Bar Association on the mode of operating the 
unified state bar in his state. The report of the 
meeting shows the following question and an- 
swer: 

Mr. T. W. Davidson, of Dallas: “How do you 
find the bar of your state generally disposed 
toward this law?” 

Judge Keaton: “I will be glad to state that 
now. At the last session of the legislature, under 
the direction of the governor of our state, as I 
got it, a bill was introduced by Senator Reed, 
of one of the western counties, who was not him- 
self friendly to the law, to repeal it. The bill was 
referred to judiciary committee number one of 
the senate. I had several conferences with the 
chairman of that committee, and he told me and 
showed me that he had petitions from 2,500 
lawyers against the repeal of the bar act. He 
said: ‘I am sure, Judge, it will never get out of 
the committee; but if it does I am going to read 
to the senate all those petitions and the names 
of the lawyers that are attached thereto.’ 

“T can say to yo afely that ninety per cent 
of the members of 1 : bar of my state are unal- 
terably opposed to the repeal of the bar act, and 
enthusiastic in their support of it.” 




















The Answer to the Many Problems 


which beset the practitioner when his case 
goes to the Federal Courts 


is found in 


Hughes Federal Practice 


William J. Hughes, the Government's "Expert" on Federal 
Practice, has in this monumental work given the legal profes- 
sion a clear and simplified exposition of both the Procedural 
and Jurisdictional problems which present themselves. 


Special attention has been devoted to the intricate questions 
involving concurrent jurisdiction of State and Federal Courts 
and the removal or remand of cases to the proper tribunal. 


A comprehensive collection of Forms, contained in the last 
five volumes, is a most important feature of the set. These 
Forms are drawn from the records of adjudicated cases and 
have had the test of scrutiny by court and counsel. 


li Volumes of Text 5 Volumes of Forms 


Kept to Date by Pocket Parts 


The Authoritative Work on Federal Practice 
By a Master of the Subject 


West Publishing Co. Saint Paul, Minn. 


























